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FOREWORD 

The Director of the International Oil 
Pollution Compensation Funds 1971 and 1992 (IOPC 
Funds) presents the Report on the activities of the 
Organisations during 1998. This is the twentieth year 
of operation of the 1971 Fund and the third year of 
operation of the 1992 Fund. 

The 1971 Fund was established in 1978 to 
administer the system of compensation for oil 
pollution damage established by the 1969 Civil 
Liability Convention and the 1971 Fund Convention. 
In 1992 Protocols were adopted amending the 1969 
Civil Liability Convention and the 1971 Fund 
Convention. The 1992 Protocols provide higher 
limits of compensation and a wider scope of 
application than the Conventions in their original 
verSIOns. These Protocols entered into force on 
30 May 1996. A new organisation, known as the 
1992 Fund, was established from that date. 

By the end of 1998,39 States had ratified the 1992 Protocol to the Fund Convention, and 
it is expected that a number of other States will do so in the near future. States which have 
deposited instnnllents of accession to the 1992 Fund Protocol have ceased to be Parties to the 1971 
Convention. By the end of 1999 the number of 1971 Fund Member States will have been reduced 
from 76 to 44. 

The 1971 Fund and the 1992 Fund are administered by ajoint Secretariat, headed by one 
Director. 

In 1998 the 1971 Fund has been involved in the handling of claims for compensation 
arising from a number of oil pollution incidents, including two which occurred during the year 
(cf Section 8). The 1971 Fund's governing bodies have made a nnmber of important decisions of 
principle in respect of the admissibility of claims for compensation. During the year the 1971 Fund 
has paid significant amounts in compensation to victims of oil pollution. The 1992 Fund has 
become involved in three incidents during 1998 but has so far made relatively small compensation 
payments. 

The Director hopes that the information contained in this Rep0l1 will be of interest to the 
intemational community and will contribute to a better understanding of the complex issues dealt 
with by the 1971 and 1992 Funds. 

('1£)·7 
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Mans Jacobssoll 
Director 
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PREFACE 

1998 was an impOltant year for the 10PC Funds and in particular for the 1992 Fund. The 
transitional period which began on 30 May 1996 with the entry into force of the 1992 Protocols 
ended on 15 May 1998. From that date, the Organisation establi shed under the 1971 Convention 
and that set up under the 1992 Protocol are independent. 

This independence does not mean, however, that all links between the two institutions are 
broken. The Secretariat of the 1992 Fnnd will administer also the 1971 Fund. The 1992 Fnnd 
Member States which were previously members of the 197 1 Fund remain involved in incidents 
which occurred before they left the latter Organisation . For this reason the 1992 Fund will follow 
closely the operat ion of the 1971 Fund. It is hoped that the mechanisms which have been put in 
place wi ll ensure smooth co-operation between the two Organisations. 

1998 was also marked by the re-organisation of the Secretariat. Whi lst conserving the 
ptinciples which prevailed at the time of its creation in 1978 - a small team, using outside experts 
when necess31Y - the Assemblies have recognised the necessary consequences of the transition from 
a club of 14 States to two global Organisations with Member Stales in all five continents. This 
re-organisation, wh ich has involved all staff members and has added to an already beavy workload, 
has resulted in the establi shment of new structures . Once again, under the leadership of 
Mans Jacobsson, the staff have proved their comm itment and abili ty to adapt. 

On behalf o f the Member States, we would like to thank them publicly. 

c----:atfL, . 
j ~ - -----------' 

Mr Charles Coppolani Mr Jcrzy Vonau 
Chainnan of the 1992 Fund Assembly Chairman of the 1971 Fund Assembly 
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1 INTRODUCTION 

The International Oil Pollution Compensation funds 1971 and 1992 (IOPC Funds) are two 
intergovemmental organisations which provide compensation for oil pollution damage resulting 
from spills of persistent oil from tankers. 

The International Oil Pollution Compensation Fund 1971 (1971 fund) was established in 
October 1978. It operates within the framework of two international Conventions: the 1969 
International Convention on Civil Liability for Oil Pollution Damage (1969 Civil Liability 
Convention) and the 1971 Intemational Convention on the Establishment of an Intemationalfund 
for Compensation for Oil Pollution Damage (1971 Fund Convention). This 'old' regime was 
amended in 1992 by two Protoeols. The amended Conventions, known as the 1992 Civil Liability 
Convention and the 1992 Fund Convention, entered into force on 30 May 1996. The [ntemational 
Oil Pollution Compensation Fund 1992 (1992 Fund) was set up under the 1992 Fund Convention, 
when the latter entered into force. 

The 1969 and 1992 Civil Liability Conventions govern the liability of shipowners for oil 
pollution damage. These Conventions lay down the principle of strict liability for shipowners and 
create a system of compulsory liability insurance. The shipowner is normall y entitled to limit hi s 
liability to an amount which is linked to the tonnage of his ship. 

The 1971 and 1992 Fund Conventions are supplementary to the 1969 Civil Liabi li ty 
Convention and 1992 Civil Liability Convention, respectively. 

The main [unction ofthe TOpe Funds is to provide supplementary compensation to victims 
of oil pollution damage in Member States who cannot obtain full compensation for the damage 
under the applicable Civil Liability Convention. The compensation payable by the 1971 Fund for 
anyone incident is limi ted to 60 million Special Drawing Rights (SDR) (about £51 million or 
US$85 million), including the sum actually paid by the shipowner or his insurer under the 1969 
Civil Liability Convention. The maximum amount payab le by the 1992 Fund for anyone incident 
is 135 million SDR (about £115 million or US$ 190 million), including the sum actually paid by the 
shipowner or his insurer and the sum paid by the 1971 Fund. 

Each Fund has an Assembly composed of rcpresentatives of all Member States of the 
respective Organisation and an Executive Committee of 15 Member States elected by the respective 
Assembly. The main function of the Executive Committee is to approve settlements of claims for 
compensation, to the extent that the Director is not authorised to make such settlements. 
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2 COMPARISON OF THE 'OLD' AND 'NEW' REGIMES 

The main differences between the 'old' regime of the 1969 Civil Liability Convention and 
the 1971 Fund Convention and the 'new' regime of the 1992 Conventions are set out below. 

The 1969 and 1971 Conventions apply to pollution damage suffered in the territory 
(including the teITi torial sea) of a State Party to the respective Convention. Under thc 1992 
Conventions, however, the geographical scope is wider, with the cover extended to pollution 
damage caused in the exclusive economic zone (EEZ) or equivalent area of a State Party. 

The definition of pollution damage in the 1992 Conventions has the same basic wording 
as the definition in the original Convcntions, but with the addition of a phrase to clarify that, for 
environmental damage (other than loss of profit from impainncnt of the environment), 
compensation is limited to costs incurred for reasonable measures actually undertaken or to be 
undcliaken to reinstate the contaminated environment. 

The 1969 Civil Liability Convention and the 1971 Fund Convention apply only to damage 
caused or measures taken after oil has escaped or been discharged. These Conventions do not apply 
to pure threat removal measures, ie preventive measures which are so successful that there is no 
actual spill of oil from the tanker involved. Under the 1992 Conventions, however, expenses 
incurred for preventive measures are recoverable even when no spill of oil occurs, provided that 
there was a grave and imminent threat of pollution damage. 

The 1969 and 1971 Conventions apply only to ships which actually carry oil in bulk as 
cargo, ie generally laden tankers. Spills from tankers during ballast voyages are therefore not 
covered by these Conventions. The 1992 Conventions apply also to spills of bunker oil from 
unladen tankers in celiain circumstances . Neither the 1969/1971 Conventions nor the 1992 
Conventions apply to spills ofbunker oil horn ships other than tankers. 

The limit of the shipowner's liability under the 1969 Civil Liability Convention is the 
lower of 133 Special Drawing Rights (SDR) (£113 or US$ 187) per ton ofthe ship's tonnage or 
14 million SDR (£12 million or US$20 million). Under the 1992 Civil Liability Convention, the 
limits are: 

(a) for a ship not exceeding 5 000 units of gross tonnage, 3 million SDR (£2 .6 million or 
US$4.2 million); 

(b) for a ship with a tonnage between 5 000 and 140000 units of tonnage, 3 million SDR 
(£2.6 million or US$4.2 million) plus 420 SDR (£358 or US$591) for each additional unit 
of tonnage; and 

(c) for a ship of 140 000 units of tonnage 01' over, 59.7 million SDR (£51 million or 
US$84 million). 

There is a simplified procedure under the 1992 Civil Liability Convention for increasing 
these limits. 

Under the 1969 Civil Liabili ty Convention, the shipowner is deprived of the right to limit 
his liability if the incident occurred as a result ofthe owner's personal fault (actual fault or privity). 
Under the 1992 Convention, however, the shipowner is deprived of this right only ifit is proved 
that the pollution damage resulted from the shipowner's personal act or omission, committed with 
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the intent to cause such damage, .or recklessly and with knowledge that such damage would 
probably result. 

Claims for pollution damage under the Civil Liability Conventions can be made only 
against the registered owner ofthe ship concerned. This does not preclude victims from claiming 
compensation outside the Conventions from persons other than the owner. However, the 1969 Civil 
Liability Convention prohibits claims against the servants or agents of the shipowner. The 1992 
Civil Liability Convention prohibits not only claims against the servants or agents of the owner, 
but also claims against the pilot, the chaIterer (including a bareboat charterer), manager or operator 
of the ship, or any person canying out salvage operations or taking preventive measures. 

The compensation payable by the 1971 Fund in respect of an incident is limited to an 
aggregate amount of 60 million SDR (£5 1 million or US$85 million), including the sum actually 
paid by the shipowner (or his insurer) under the 1969 Civil Liability Convention . The maximum 
amount payable by the 1992 Fund in respect of an incident is 135 million SDR (£115 million or 
US$ 190 million), including the sum actually paid by the shipowner (or his insurer) under the 1992 
Civil Liability Convention. The 1992 Fund Convention provides a simplified procedure for 
increasing the maximum amount payable by the 1992 Fund. 

Under the 1971 Fund Convention, the 1971 Fund indenmifies, under ce11ain conditions, 
the shipowner for Palt of his liability pursuant to the 1969 Civil Liability Convention. There are 
no conesponding provisions in the 1992 Fund Convention. 
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3 MEMBERSHIP OF THE lope FUNDS 

3.1 1992 Fund membership 

The 1992 Fund Convention entered into force on 30 May 1996 for nine States. By the end 
of 1998,28 States had become Members of the 1992 Fund. Eleven further States have acceded to 
the 1992 Fund Protocol, bringing the number of Member States to 39 by the end of 1999, as set out 
in the table below. 

28 States for which 1992 Fund Convention is in force 
on 31 December 1998 

Australia Jamaica Republic of Korea 
Bahamas Japan Singapore 
Bahrain Liberia Spain 
Cyprus Mm·shall Islands Sweden 
D enmark Mexico Tunisia 
Finland Monaco United Arab Emirates 
France Netherlands United Kingdom 
Gennany Norway Uruguay 
Greece Oman 
Ireland Philippines 

11 States which have deposited instruments of ratification, but for which 
1992 Fund Con.vention does not enter into force until date indicated 

Grenada 7 January 1999 
Croatia 12 January 1999 
Latvia 6 April 1999 
Canada 29 May 1999 
Algeria 11 June 1999 
New Zealand 25 June 1999 
Barbados 7 July 1999 
Venezuela 22 July 1999 
Belgium 6 October 1999 
Iceland 13 November 1999 
Belize 27 November 1999 

It is expected that a number of 1971 Fund Member States will ratify the 1992 Fund 
Convention in the near future, eg Estonia, Colombia, Ghana, Guyana, Malaysia, Malta , Morocco, 
Nigeria , Poland, Sri Lanka and Vanuatu. It is likely that a number of other States will also become 
Members of the 1992 Fund in the near future, eg Argentina and South Africa. 

3.2 1971 Fund membership 

At the time ofthe enlly into force of the 1971 Fund Convention in October 1978, 14 States 
were Parties to the Convention and thus Members ofthe 1971 Fund. By the end of1997 there were 
75 Member States. 
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One Statc became Party to the 1971 found Convention during 1998. The 1971 Fund 
Convention entered into force for Guyana on 10 March 1998, bringing the number of 1971 Fund 
Membcr States to 76. 

The 1992 Fund Convention provided a mechanism for the compulsOlY denunciation of the 
1969 Civi l Liability Convention and the 1971 found Convention, when the total quantity of 
connibuting oil rcceived in States which were Parties to the 1992 Protocol to the Fund Convention 
(or which had deposited instruments of accession in respect of that Protocol) reachcd 750 million 
tonnes. Accordingly, all 24 States which had deposited instruments of accession to the 1992 Fund 
Protocol when this condition was fulfilled denounced the 1971 Fund Convention and ceased to be 
Parties to the Convention on 15 May 1998, thereby reducing the number of 1971 found Member 
States to 52. 

Eight of these 52 States have since denounced the 1971 Fund Convention, reducing the 
number of 1971 found Mcmber States to 44 by the end of 1999, as set out below: 

44 States Parties to J 971 Fllnd COl/venfioll 011 3/ December J 998 

Albania Guyana Poland 
Antigua and Barbuda Iceland POIiugal 
Bcnin India Qatar 
Brunei Darussalam Italy Russian Federation 
Camcroon Kenya Saint Kilts and Nevis 
China (Hong Kong Special Kuwait Seychelles 

Administrative Region) Malaysia Sierra Leone 
Colombia Maldives Slovcnia 
Cote d' lvoire Malta Sri Lanka 
Djibouti Mauritania Syrian Arab Republic 
Estonia Mauritius Tonga 
Fiji Morocco Tuvalu 
Gabon Mozambique United Arab Emirates 
Gambia Nigeria Vanuatu 
Ghana Papua New Guinea Yugoslavia 

8 States Parties to J 97 J Fllnd COllventioll which have 
deposited instruments o[ del1lmciatioll which will lake effect 011 date indicated 

Canada 29 May 1999 
New Zealand 25 Junc 1999 
Indonesia 26 June 1999 
l3arbados 7 July 1999 
Venezuela 22 July 1999 
Croatia 30 July 1999 
Algeria 3 Augusl 1999 
Belgium 6 October 1999 

3.3 Winding up of the 1971 Fund 

Slales nol denouncing 'old ' regime whell aCCe(IiIlK 10 / 992 Protoco/.\· 

As the 1992 Protocols provide much higher limits or compensation than the Conventions 
in their original versions and have a wider scope of application 0 11 several points, there arc no 
advantages for a State which has acceded to the 1992 Protocols in remaining a Member of the 1971 

15 



Fund. If an incident were to occur in a State which was a Member ofbolh the 1971 Fund and the 
1992 Fund, the legal situation would be very complex. 

In April 1998 the 1971 Fund Assembly expressed its concem that some States had acceded 
to the 1992 Protocols without having deposited instruments of denunciation of the 1969 and 1971 
Conventions. Thc Assembly therefore adopted a resolution in which Governments of 1971 Fund 
Member States which deposited instlUments of accession to the 1992 Protocols were reminded of 
the need to deposit simultaneously instruments of denunciation of the 1969 Civil Liability 
Convention and 1971 Fund Convention. 

Unfommate1y there are still two 1971 Fund Member States which have acceded to the 
1992 Fund Protocol but have so far not deposited instruments of denunciation of the 1969 and 1971 
Conventions. 

Fillallcial consequellces o./"l'emaillillg;1l tlte 1971 FlIlld 

With the departure from the 1971 Fund of a number of States, the total quantity of 
contTibuting oil on which contributions are levied has been reduced from its maximum of 
1 200 million tOlmes to 345 million tonnes by the cnd of 1998. By January 2000, this quantity will 
have fallen to some 240 million tonnes. The effect of this reduction in the contribution base is the 
considerably increased financial burden which might fall on the contributors in those States which 
remain Members of the 1971 Fund. 

Future of the 1971 Fuml 

The 1971 Fund Convention provides that the Convention will cease to be in force on the 
date when the number of Contracting States fall s below three. There is considerable concem that 
before then the 1971 Fund willl"ce a situation in which an incident occurs and the 1971 Fund has 
an obligation to pay compensation to victims, but where there are no contributors in any of the 
remaining Member States. 

At the October 1998 sessions of the 1971 Fund governing bodies a number of ways were 
suggested in which Govemments could assist in making other States aware of the consequences of 
remaining in the 1971 Fund, such as through diplomati c channels with neighbouring Stales and at 
regional workshops and seminars. The Director was instructed to continue and if possible increase 
his efforts to ensure that the implications orlhe situation were fully understood by all 1971 Fund 
Member States. 
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4 EXTERNAL RELATIONS 

4.1 Promotion of 1992 Fund membership and information on Fund 
activities 

During discussions at the Assemblles' April 1998 sessions of a review of the Secretariat's 
working methods, it was generally considered that the IOPC Funds should strengtllen their activities 
in the fi eld of information and public relations. With this in mind, and in ordcr to establish and 
maintain personal contacts between the Secretariat and officials within the national administrations 
dealing with Fund matters, the Director and other Officers have visited six 1992 Fund Member 
States during 1998 for discussions with government officials on the Fund Conventions and the 
operations of the IOPC Funds. 

The Secretariat has continued its efforts to increase the number of 1992 Fund Member 
States. To this end, the Director and other Officers have vis ited four non-Member States. Members 
of the Secretariat have participated in regional seminars on maritime matters in Malta, the 
Seychelles and Trinidad. The Director and other Officers have given lecturcs at and participated 
in seminars, conferences and workshops in seven other countries on liability and compensation for 
oil pollution damage and on the operation of the IOPC Funds. The Director has valued the 
opportunity to lecture to students of the World Maritime University in Malm6 (Sweden), where 
infOlmation on the 1992 Fund and its activities will be spread throughout the world when the 
students return to the ir national maritime administrations. 

The Director and other members of the joint Secretariat have also had discussions with 
government representatives of non-Member States in connection with meetings w ithin the 
International Maritime Organization (lMO), in particular during the sessions of the IMO Council 
and Legal Committee. 

The Secretariat has, on request, assisted some non-Member States in the elaboration of the 
national legislation necessary for the implementation of the 1992 Conventions. The Director has 
had to inform a number of States, however, that wh ile the Secretariat can provide model legislation 
and examine draft legislation prepared by States, if so requested, it is not possible for the Secretariat 
to elaborate speci fic legislation for an individual State, as the Secretariat would not be acquainted 
with the details of the legislative tradition of the State in question. 

The Assemblies ofthe 1971 Fund and 1992 Fund have granted observer status to a number 
of non-Member States. Those States which are Members of only one Organisation have observer 
status with the other Organisation. At the end of 1998 the following States which were not 
Members of eithcr Organisation had observer status with both. 

Argentina 
Brazil 
Chile 
Democratic People's 

Republic of Korea 

Ecuador 
Egypt 
Islamic Republic of 
Iran 

Latvia 
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Panama 
Pem 
Saudi Arabia 
Switzerland 
United States 



4.2 Relations with international organisations and interested ch'des 

The lOpe Funds benefit from close co-operation with many intergovernmental and 
international Ilon-govemmental organisations, as well as with bodies set up by private interests 
involved in the maritime transport of oi l. 

The following intergovcmmentai organ isations have been granted obsctver status with 
both the 1971 Fund and the 1992 Fund: 

United Nations 
International Maritime Organization (IMO) 
United Nations Environment Programme (UNE P) 
Baltic Marine Environment Protection Commission (Helsinki Commission) 
European Community 
International Institute for the Unification of Private Law (UN IDROIT) 
Regional Marine Pollution Emergency Response Centre for the 

MediterTanean Sea (REMPEC) 

The IOPC Funds have particularly close links with the International Maritime Organization 
(iMO), and co-operation agreements have been concluded between each Fund and IMO. During 
1998 the Secretariat represented the IOPC Funds at meetings of the IMO Council and Legal 
Conunittee. 

The foHowing international non-govenlmcntai organisations have observer status with 
both the 1971 Fund and the 1992 Fund: 

Advisory Committee on Protection oft11e Sea (ACOPS) 
Baltic and Intemational Maritime Council (BIMCO) 
Comite Maritime Intemational (CM!) 
Cristal Limited 
Federation of European Tank Storage Associations (FETSA) 
Friends oflhe Earth International (FOEI) 
International Association ofIndepcndent Tanker Owners (INTE RT ANKO) 
Intemational Chamber of Sh ipping (ICS) 
International Group ofP & I Clubs 
International Salvage Union (ISU) 
International Tanker Owners Pollution Federation Limited (ITOPF) 
International Union for the Conservation of Nature and Natural Resources (IUCN) 
Oil Companies International Marine Forum (OCIMF) 

In addition, the European ChemicallndustlY Council (CEFIC) has observer status with the 
1992 Fund. 

In the majority of incidents involving the lope Funds, clean-up operations are monitored 
and claims are assessed in close co-operation between the Funds and the shipowner's liability 
insurer, which in practically all cases is onc ofthe 'P & 1 Clubs'. The technical assistance required 
by the Funds with regard to oil pollution incidents is usually provided by the International Tanker 
Owners Pollution Federation Limited (iTOPF). 

The IOPC Funds co-operate closely with the oil industry, represented by the Oil 
Companies Intemational Marine Forum (OC IMF) and Crista 1 Limited. 
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5 1971 FUND AND 1992 FUND ASSEMBLIES 
AND EXECUTIVE COMMITTEES 

The 1971 Fund Assembly and 1992 Fund 
Assembly each held one regular and onc extraordinary 
session during 1998. The sessions of the 1992 Fund 
Assembly and the extraordinary session of the 1971 Fund 
Assembly were held under the chairmanship 
of Mr Charles Coppolani (France). Since France would 
cease to be a Member of tile 1971 Fund shOltly aller the 
extraordinalY session held m April 1998, and 
Mr Coppolani would therefore no longer be able to 
continue to hold the post of Chairman, the 1971 Fund 
Assembly elected Mr Jerzy Vonau (poland) as its new 
Chailman at the close of that session. 

5.1 April 1998 Assembly sessions 

19 71 FlIIu/ Assemb~)I: 4th eXll'flOrdinalJ' 

sessioll 

The 1971 Fund Assembly held an extraordinary 

Mr Charles Coppolani 

session from 28 April to I May 1998. Thc following major decisions were taken at that session. 

• In tile light of the developments in respect of the Haven incident, the Assembly authorised 
the Director to sign a tri-partite agreement between the Italian State, the shipowner/his 
insurer and the 1971 Fund relating to a global settlement of all outstanding issues arising 
out of this incident. He was also authorised to sign a separate agreement between the 
shipowncrfhis insurer and the 1971 Fund conceming indemnification of the shipowner 
(cfSection 8.2). 

• The Assembly addressed the problems which would arise for the 1971 Fund if, with the 
falling membership, the Assembly were unable to achieve a quorum (more than half of the 
Member States). There was particular concern that celiain functions of the Assembly, 
such as adopting the budget, fixing annual contributions) settling claims and appointing 
a legal representative (ie the Director), could not be carried out. It was stressed that every 
possible effort should be made to urge States which remained Parties to the 1971 Fund 
Convention to fulfil their responsibilities as Members of the 1971 Fund and attend the 
Assembly sessions. 

Recognising that it was the general responsibility of the Assembly to ensure the proper 
functioning of the 1971 Fund and that it was therefore the duty of the Assembly to take 
the necessary steps to achieve this, the Assembly adopted a Resolution - in the interests 
of victims of pollution damage - deal ing with a number of important issues. Firstly, under 
the Resolution, with effect from the first session of the Assembly at which the latter was 
unable to achieve a quorum, various functions ofthe Assembly should be delegated to the 
Executive Committee, thereby enabling the Committee to take decisions in place of the 
Assembly. 
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It was recognised however, that as States left the 1971 Fund to join the 1992 Fund the 
Executive Committee itselfwou ld fail to achieve a quorum of two thirds of its members. 
In the Resolution it was therefore fUlther provided that the functions of the Assembly and 
Conm1i ttee should tben be perfonned by a newly created body, to be known as the 
Administrative Council , which would have no qUOlUlTI requirement. Decisions o f the 
Administrative Council would be taken by majority vote of both remaining 1971 Fund 
Member States and fOlmer 1971 Fund Member States present at the session , but former 
Member States would havc the right to vote only in respect of issues relating to incidents 
which occurred while they were Members. 

1992 Fund AS:'iembly: 31'd e.:r.fraol'dinmJl session 

The 1992 Fund Assembly held an extraordinary session from 29 April to 1 May 1998. 

The Assembly decided to introduce Spanish as an official and working language of the 
1992 Fund from I January 1999. It was decided, howevcr, that the introduction would be 
implemented gradually over a period of a few years. 

Decisiolls by the Assemblies affee/iu/:: both the 1971 Fund aud the 1992 FlIlId 

11,e 1971 Fund and 1992 Fund Assemblies took the fo llowi ng major decisions affecting 
both Organisations. 

• The Assemblies considered the report of the consultants who had been engaged to review 
the working methods within the Secretariat in order to obtain the most efficient and cost 
effective way of managing the 1971 and 1992 Funds. Thc consul tants emphasised fhe 
great increase in the Secretariat's workload in recent years and the need to restructure the 
Organisation to facilitale the working of the 10PC Funds in the fulure. The consultants 
recommended a new structure for the Organisation and the creation of new posts. 

• On the basis of proposals submittcd by the Director, the Assemblies approved a new 
structure for the Secretariat, with the establi shmcnt of three departments (cf Section6.1). 

• Thc Assemblies agreed that tl,e scope of the extemal audit should be extended to include 
an enhanced (,value for money') audit of the payment of claims and related expenditure. 

• Supplementary budget approptiations of £25 1 000 for 1998 were adopted, most of which 
related to Ihe increased costs resulting from the implementation in 1988 of the Director' s 
proposa ls as a result of the review oflhe Secretariat working methods. 

• The Assemblics adopted revised versions of the 1971 Fund and the 1992 Fund Claims 
Manuals. 
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5.2 October 1998 Assembly sessions 

1971 FIII"I Assembly: 21st sessioll 

The ChaimJan of the 1971 Fund Assembly, 
Mr Jerzy Vonau, attempted to open the 2 1st session on 
28 October 1998. However, the Assembly did not achieve 
a quorum for the session, despite extra efforts on the part 
of the Secretariat, since only 18 or the 52 Member States 
were present at the required time. As a result, the items 
on the agenda of the Assembly were dealt with by the 
1971 Fund's Executive Committee, under the 
Chairmanship ofMr Alfred Popp QC (Canada), pursuant 
to the Reso luti on adopted by the Assembly at its April 
1998 session. The fo llowing major decisions were taken 
by the Executive Committee, acting on behalf of the 
Assembly. 

• A number of ways were suggested in which 
Govemments could assist in making other States 
aware of the consequences o f remaining in the 
1971 Fund, such as through diplomatic channels 
with nei ghbouring States and at regional 
workshops and seminars. The Director was 
instructed to continue and ifpossible increase his 

Mr Jerzy Vonau 

effol1s to ensure that the implications of the situation were fully understood by all 1971 
Fund Member States (c[Section 3.3). 

• 

• 

The Executive Committee noted the Externa l Auditor'S Report and his Opinion on the 
Financial Statements of the 1971 Fund and approved the accounts for the financial period 
I January to 31 December 1997 (cfSection 6.2). 

The Committee decided to levy 1997 annual contributions for a total amount of 
£26.7 million, of which £9.2 million was to be paid by I February 1999. It was decided 
that the balance of these levies should be deferred and invoiced, to the extent necessary, 
during the second balfof 1998 (cfSection 7.3). 

1992 Fund A,\','iembly: 31'(/ session 

The 1992 Fund Assembly held its 3rd session from 26 to 30 October 1998. The follo wing 
major decisions wcre taken at that session. 

• The Assembly noted the Extemal Auditor's Opinion on the Financial Statements ofthe 
1992 Fund and approved the accounts for the financial period I January - 31 December 
1997 (cfSection 6.2). 

• The Egyptian delegation proposed that the 1992 Fund Assembly should consider accepting 
Egypt as a Member of the 1992 Fund on the basis that the oil passing th rough the SUMED 
pipeline would not be subject to con tributions and that the right to receive compensation 
from the 1992 Fund would be waived in respect of incidents rciating to the SUMED 
pipeli ne. The Assembly decided that it could not accept the proposal (cf Section 7.1). 
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• The following States were elected members ofthc 1992 Fund Executive Conmlittee: 

Cyprus 
Denmark 
Finland 
Greece 
Ireland 
Japan 
Liberia 
Mexico 

Netherlands 
Norway 
Philippines 
Republic of Korea 
Spain 
Tunisia 
United Kingdom 

• The Assembly considered whcther offshore craft, such as floating storage units (FSUs) and 
floating production storage and offloading units (FPSOs), were covered by the 1992 Civil 
Liability Convention and the 1992 Fund Convention. The Assembly decided to set up an 
intersessional Working Group to study the matter further. It was decided that the Group 
would also consider various aspects of the definition of 'ship' in the 1992 Conventions 
which had arisen in connection with the Executive Committee's discussion of the Santa 
Alllla incident (cf Section 8.3). The Working Group will be held during the week of 
26 April 1999. 

• The Assembly decided to increase the 1992 Fund's working capital from £9 million to 
£12 million. 

• The 1992 Fund Assembly reiterated its position that deferred levies should be invoiced 
only if and to the extent necessary for the payment of claims in the period until the 
following year's contributions would be due (cf Section 7.1). 

• The Assembly decided that future levies to the Nllklwdka Major Claims Fund should be 
capped up to an amount of £30 million, ie the amount of the deferTed levy which had been 
decided by the Assembly in October 1997 for levy during the second half of 1998 but 
which had not been required at that time. 

• The Assembly decided to levy 1998 contributions for a total amount of £49.6 million, of 
which £21.4 million was to be paid by I February 1999. It was decided that the balance 
of these levies should be defened and invoiced, ifand to the extent required, during the 
second half of 1999 (cf Section 7.5). 

• The Assembly considered a proposal by the United Kingdom delegation that the 1992 
Fund should make it clear at the beginning of a spill, that there might be resources 
available for environmental impact studies. That delegation suggested that environmental 
studies of the type suggested would improve knowledge concerning the most effective 
methods of carrying out clean-up operations and could therefore reduce the Funds! 
compensation payments in the future. It was recognised that it would be inappropriate for 
the 1992 Fund to reject systematically all claims for the cost of environmental studies in 
the future. The Assembly agreed that in cases where the 1992 Fund paid claims for the 
cost of environmental studies, such costs should be attributed to a specific incident and 
should not be included in the 1992 Fund's administrative costs. It was also agreed that any 
such claim would have to be examined on a case by case basis. 
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Decisiow; by the governing bodies affecti,,!: both the 1971 Fund alltl the J 992 FlIud 

The 1971 Fund Executive Committee (acting on 
behalf of the Assembly) and 1992 Fund Assembly took 
the following major decisions affecting both 
Organisations. 

• The non-submission of oil reporis by a number 
of States was considered to be a matter of serious 
concern to other Member States and in palticular 
to the contributors in those States, since w ithout 
oil reports the Secretariat cannot issue invoices 
for contributions by the contributors in the nOI1-
reporting State, It was decided that in future the 
Assemblies would review individually each State 
which had not submitted its report and decide on 
the course of action to be taken (cf Sect ion 7, I), 

• The budget appropriat ions for 1998 were 
adopted, wi th an administrative expenditure for 
the joint Secretariat tota lling £2 792 360, 

• It was decided that condensates (previously 

Mr AlfTed Popp QC 

always considered as 'non-contributing oi l') should be considered as 'contributing oil' if 
they were 'persistent' oil , but as 'non-contributing oil' if they were 'non-persistent' . 

5.3 1971 Fund Executive Committee 

The 1971 Fund Executive Committee held three sessions during 1998. The 57th and 58th 
session s were held under th,e chainnanship of Mr Willcm Oosterveen (Netherlands) from 4 to 
G FeblUaly 1998 and [,'0111 27 to 29 April 1998, respectively. The 59th session was held under the 
chairmanship ofMr Alfred Popp QC from 27 to 30 October 1998, 

The main decisions taken by the 197 1 Fund Executive Committee at these sessions are 
reflected in Section 8,2 in the context of the parti cular incidents. 

5 7th session 

The discussions at the 57th session of the Executive COllunittee concentrated on questions 
relating to the Aegeall Sea (Spain, 1992), Braer (United Kingdom, 1993), Sea Empress (United 
Kingdom, 1996), Nakhodka (Japan, 1997), Nissos Amorgas (Venezuela, 1997) and POII/OOII 300 
(United Arab Emirates, 1998) incidents. 

58tll sessioll 

At its 58th session, the Executive Committee continued its consideration of the Aegeon 
Sea, Sea Empress, Nakhodka and Nissos Amorgos incidents. In addi tion, it considered the Sea 
Prillce and Yllil N"I incidents (both Republic of Korea, 1995) as well as the Osullg N°3 (Republic 
of Korea and Japan, 1997) incident. 
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59t" sessio/l 

The Executive Committee at its 59th session 
continued its consideration of the Aegean Sea, Yuil N° J, 
Sea Empress, Nakhodka, Nissos Amargas and Osung N°3 
incidents. The Conunittee was infonned of the situation 
in respect of claims arising out of oth~r incidents 
involving the 1971 Fund and took note of the settlements 
made by the Director. 

The Committee considered the items on the 
agenda of the 21st session oflhe Assembly, as that body 
had been unable to achieve a quofilm (cfSection 5.2). 

5.4 1992 Fuud Executive Committee 

The 1st session of the 1992 Fund Executive 
Committee was held fi'om 28 to 30 October 1998, under 
the chairmanship of Professor Lee Sik Chai (Republic of 
Korea). 

Professor Lee Sik Chai 

The Committee considered certain issues relating to the Nakhodka and Oswzg N°3 
incidents and examined several legal issues which had arisen out of the grounding of the unladen 
Panamanian tanker SaH/a Amw (cf Section 8.3). 

The main decisions taken by the 1992 Fund Executive Conmlittee are reflected in 
Section 8.3 ·in the context of the particular incidents. 
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6 ADMINISTRA nON OF THE lope FUNDS 

6.1 Secretariat 

The 1971 Fund and 1992 Fund have a joint Secretariat headed by one Director. Until 
15 May 1998, the 1971 Fund Secretariat administered also the 1992 Fund. On 16 May 1998, a 
1992 Fund Secretariat was created, and since then it has administered both the 1971 Fund and the 
1992 Fund. The staff oflhe 1971 Fund Secretariat were transferred to the 1992 Fund Secretariat 
on that date. 

During 1998 the Secretariat has continued to face a very heavy workload, which has put 
considerable pressure on staff members. The strong commitment of the staff to their work, as well 
as their knowledge and expertise, are great assets to the TOpe Funds, and these factors are crucial 
to the efficient functioning of the Secretariat. 

The [OPC Funds use extemal consultants to provide legal or teclmical advice. In a number 
of cases the Funds and the P&l insurer involved have jointly established local claims offices to 
facilitate an effic ient handling of the great numbers of claims submitted. 

In the light orthe changing nature of the work of the Secretariat, the need to administer 
two Funds, and the workload on staff members, the Director was instructed in October 1996 to 
undertake a review of the working methods within the Secretariat, with the help of an external 
consultant, in order to obtain lhe most efficient and cost-effective way of managing lhe IOPC 
Funds. 

The final report of the consultants was considered by the Assemblies of the 1971 and 1992 
Funds in April 1998. The consultants emphasised the great increase in the Secretariat's workload 
in recent years and the need to restructure the Organisation to facilitate the working of the TOpe 
Funds in the future. The consultants recommended a new structure for the Organisation and the 
creation of new posts. 

On the basis of proposals submitted by the Director) the Assemblies approved a new 
structure for the Secretariat, with the establishment of three departments (a Claims Department, a 
Finance and Administration Department and an Extemal Relations and Conference Department). 
The Director, the Legal Counsel and the Heads of the three Departments would fmm a Management 
Team which would lead the operation of the Secretariat. The Assemblies approved an increase in 
the size of the Secretariat from 18 to 25 staff members. It was emphasised lhat the Director's role 
should be to concentrate on strategy and policy issues, that the Secretariat should be strengthened 
with a staff member with a scientific background and that the Director should be able to delegate 
considerable authmity to lhe Head of the Claims Department in respect of the settlement of claims. 
The Assemblies also considered that the Secretariat should make the maximum use of information 
technology (IT) and that the activities in the field of information and public relations should be 
strengthened. 

The Director has commenced the implementation of the decisions of the Assemblies) 
following the step-by-step approach favoured by a number of delegations. In particular, the 
departmental structure has been established, and a Head of the Claims Department with a scientific 
background has been appointed. 
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6.2 Financial statements for 1997 

1971 Flllld 

11,e financial statements ofthe 1971 Fund for the period I January to 31 December 1997 
were approved by the 1971 Fund Executive Committee (acting on behalf of the Assembly) in 
October 1998. Statements summarising the information contained in the 1971 Fund's auditcd 
financial statements for this period are given in Annexes In - XI to this Report. 

As in previous years, the 1971 Fund's accounts were audited by the Comptroller and 
Auditor General of the United Kingdom. The Auditor's report and his opinion on the financial 
statements for 1997 are reproduced in full as Annexes XII and XIII. 

There are separate income and expenditure accounts for the General Fund and for each 
Major Claims Fund. Separate Major Claims funds are established for incidents for which the total 
amount payable by ti1e 1971 Fund excecds one million Special Drawing Rights (SDR), at present 
approximately £850000. 

An amount of£4 971 115 was refunded to contributors from the Gencral Fund in 1997, 
as a result of the lowering of the 1971 Fund's working capital. The miscellaneous income for the 
General Fund (Annex Ill) was £1 446764, out of which £1 154983 was derived from interest on 
the investment of its assets (cf Section 6.4): The administrative expenditure in 1997 totalled 
£1 067942, while expenditure on minor claims totalled £1308015. There was a shortfall of 
£5 823 083 at the end of 1997. 

On 1 February 1997 reimbursements were made to those persons who had contributed to 
the Taiko Maru and Toyotaka Maru Major Claims Funds (Almex IV). The respective balances on 
these Major Claims Funds were transferred to the General Fund, and these Major Claims Funds 
were closed. 

The Haven, Aegea1/ Sea , Braer and KeulIldollg N°S Major Claims Fund (Annexes V 
and VI) had yields of £1 722 285, £2 165 995 , £374 533 and £424 834, respectively on the 
investment of their assets. The balances on these Major Claims Funds as at 31 December 1997 
amountcd to £29 305 321, £37 735195, £6 361028 and £7 206 202, respectively. 

Compensation payments were made from the Sea Prince, Yeo Jvlywzg, Yun N° J and SellYo 
Maru Major Claims Funds (Annexes VII and VIII) during 1997. Contributions were received in 
1997 in respect of the Sea Prince and YlIil N° 1 Major Claims Funds. In addition, contributions 
were received and compensation payments made from the Sea Empress and Nakhodka Major 
Claims Funds (Annex IX) during 1997. 

Dllllng 1997, the compensation payments made by the 1971 fund totalled £33399984, 
out of which £22.6 million related to the Nakhodka incident. 

The balance sheet of the 1971 Fund as at 31 December 1997 is reproduced in Almex X. 
The net assets amounted to £12 263 234. Details ofthe contingent liabilities of the 1971 Fund are 
given in a schedule to the financial statements. As at 31 December 1997 the contingent liabilities 
were estimated at £391 million in respect of claims for compensation arising from 28 incidents. 
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1992 Flllld 

The financial statements of the 1992 Fund for the period I January to 31 December 1997 
were approved by the 1992 Fund Assembly in October 1998. Statements summarising the 
infonnation contained in the 1992 Fund's audited financial statements for this period are given in 
Annexes XIV - XVII to this Report. 

The 1992 Fund's accounts were audited by the Comptroller and Auditor General of the 
United Kingdom. The Auditor's opinion on the financial statements for 1997 is reproduced in full 
as Annex XVITI. 

Separate Major Claims Funds are established for incidents for which the total amount 
payable by the 1992 Fund exceeds four million Special Drawing Rights (SDR), at present 
approximately £3.4 million. There are separate income and expenditure accounts for the General 
Fund and for each Major Claims Fund. 

The tolal income for the General Fund (Al1llex XIV) in 1997 was £7 247 883, of which 
£245659 was derived from interest on the investment oflhe 1992 Fund's assets (efSeetion 6.4). 
Annual contributions accounted for the major part of the General Fund's income. There was a 
surplus of £6768 235 at the end of 1997. 

Contributions were received into the Nakhodka Major Cla ims Fund (Almex XV) during 
1997. The balance on Ihis Major Claims Fund as at 3 1 December 1997 amounted to £7 028 696. 

The balance sheet of the 1992 Fund as at 31 December 1997 is reproduced in Almex XVI. 
The net assets amounted to £14 021016. Details of the contingent liabilities of the 1971 Fund are 
given in a schedule to the financial statements. As at 31 December 1997 the contingent liabilities 
were estimated at £64 573 000 in respect of claims for compensation arising fyom four incidents. 

6_3 Financial statements for 1998 

The financial statements of the 1971 Fund and 1992 Fund for the period 1 January to 
31 December 1998 wi ll be submitted to the External Auditor in the spring of 1999, and will be 
presented to the respective Assemblies for approval at their sessions in October 1999. These 
accounts wi ll then be reproduced in the IOPC Funds' 1999 Annual Report. 

6-4 Investment of funds 

IlIIle.\'lmenl policy 

In accordance with the Financial Regulations of the 1971 and 1992 Funds, tile Director is 
responsible for the iuvestment of any funds which are not required for the short-tem1 operation of 
each Fund. In accordance with these Regulations, in making any investments all necessary steps 
are taken to ensure the maintenance of sufficient liquid funds for the operation of the respective 
Fund, to avoid undue currency risks and generally to obtain a reasonable return on the investments 
of each Organisation. The investments are made mainly in Pounds Sterling. The assets are placed 
on term deposit. Investments may be made with banks and building societies which satisfy cCl1ain 
cri teria as to their flllancial standing. 
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1971 FIIIlt! 

Investments were made by the 1971 Fund during 1998 with a number of banks and 
building societies in the United Kingdom. As at 31 December 1998 the 1971 Fund's portfolio of 
investments totalled £124 million plus ¥2 205 million (£10 million) and Lit 44 785 million 
(£15 million). The portfolio was made up of the asscts of the 1nl Fund and a credit balance on 
the contributors I account. 

Interest due in 1998 on the investments amounted to £9.9 million on an average capital of 
£ 162 million. 

1992 FIIIlt! 

In vestments were made by the 1992 Fund during 1998 with a number of banks and 
building societies in the United Kingdom. As at 31 December 1998 the 1992 Fund's pOltfolio of 
investments totalled £24 million. The portfolio was made up of the assets of the 1992 Fund and 
the Staff Provident Fund. 

Interest due in 1998 on the investments amounted to £ lA million on an average capital of 
£23 million. 

Investment AdvisOIY ROllies 

The Assemblics of the 1971 Fund and the 1992 Fund have for each organisation, 
established an Investment AdvisOlY Body, consisting of experts with specialist knowledge in 
investment matters, to advise the D irector in general terms on such matters. The members of the 
two bodies are the same. 
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7 CONTRIBUTIONS 

7.1 The contribution system 

lJasi.\'!or/evy of contribution ,\' 

The [OPC Funds are financed by contributions paid by any person who has received in the 
relevant calendar year in excess of 150 000 tonnes of cmde oil or heavy fuel oil (contributing oil) 
in p0l1s or telmillal installations in a State which is a Member of the relevant Fund, after carriage 
by sea. The levy of contributions is based on repmis on oil receipts in respect of individual 
contributors which are submitted to the Secretariat by the Governments of Member States. 
Contributions are paid by the individual contributors directly to the IOPC Funds. Governments are 
not responsible for these payments, unless they have voluntarily accepted such responsibility. 

SUMED pipe/ille 

At the 1992 Fund Assembly's October 1998 session, the Arab Republic of Egypt requested 
that the 1992 Fund should consider whether the contribution system in the 1992 Fund Convention 
would apply to oil passing through the SUMED pipeline. The Egyptian delegation proposed that 
the 1992 Fund Assembly should consider accepting Egypt as a Member of the 1992 Fund on the 
basis that the oil passing through the SUMED pipeline would not be subject to contributions and 
that the right to receive compensation from the 1992 Fund would be waived in respect of incidents 
relating to the SUMED pipeline. 

One delegation at the session supported the proposal by the Egyptian observer delegation. 
Another delegation expressed its understanding of the arguments put forward by the Egyptian 
delegation, but considered, nevertheless, that the proposal by the Egyptian delegation could be 
accommodated only by an amendment to the definition of the telm 'receiver' in the 1992 Fund 
Convention, which would require a Diplomatic Conference. The delegation added that in its view 
it would be dangerous to make acceptance of the 1992 Fund Convention adopted by a Diplomatic 
Conference conditional upon a waiver of rights in respect of certain types of incidents. 

The Assembly decided that it could not accept the Egyptian proposal that oil passing 
through the SUMED pipeline should not be subject to contributions, since an amendment to the 
1992 Fund Convention adopted by a Diplomatic Conference would be necessary for receipts of 
such oi l to be excluded from the contribution system. 

NOIl-submissio1l of oi/reports 

The non-submission of oil reports by a number of States was considered by the delegations 
at the Octobcr 1998 sessions of the governing bodies of both the 1971 Fund and the 1992 Fund to 
be a matter of serious concern to other Member States and in particular to the contributors in those 
States, since without oil reports the Secretariat cannot issue invoices for contributions. At that time 
four Members of the 1992 Fund and 24 Members of the 1971 Fund had not submitted their reports 
on contributing oil received in 1997. Moreover, for nine of the 1971 Fund Members, reports were 
outstanding for between three and ten years. 

Some delegations raised the possibility of withholding compensation payments to 
claimants in States which had not submitted oil rep0l1s. Many delegations, however, were of the 
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view that such a coursc of action could be considered only in respect of claims submitted by a 
Government or Govemment authority. 

The 1992 Fund Assembly decided in October 1997 that when electing members to the 
Executive Committee the Assembly may take into account the extent to which a particular State 
has fulfilled its obligation to submit reports on receipts of contributing oil in accordance with the 
1992 Fund Convention. 

In accordance with the decisions taken by the Funds' governing bodics in October 1998, 
the respective Assembly will review individually each State which has not submitted its report and 
decide on the course of action to be taken for each State. 

It should be noted that under Article 15.4 of the 1992 Fund Convention a Member State 
which has not submitted its 011 reports is liable to compensate the 1992 Fund for any financial loss 
suffered by the Fund as a result thereof. However, this sanction cannot be implemented in respect 
of States which fail to submit reports, since the loss suffered by the 1992 Fund cannot be calculated 
until the reports have actually been submitted. 

IJlitial a lld (11111lwl contributiolls 

The 1971 Fund has initial and annual contributions. The 1992 Fund has only annual 
contributions. 

Initial contributions are payable when a State becomes a Member of the 1971 Fund. 
Contributors pay a fixed amount per tonne of contributing oil received during the year preceding 
that in which the 1971 Fund Convention entered into force for the State in question. This amount 
was fixed by the Assembly at 0.04718 (gold) francs per tonne (0.003145 SDR), which at 
31 December 1998 corresponded to £0.0026773. 

Annual contributions are levied by each Organisation to meet the anticipated payments of 
compensation and the estimated administrative expenses during the forthcoming year and, in the 
case of the 1971 Fund, payments ofindcnmification. 

Deferre(/ ill voicillg system 

In June 1996 the Assemblies introduced a system of deferred invoicing for the two 
Organisations. Under this system the Assembly fixes the total amount to be levied in contributions 
for a given calendar year, but may decide that only a specific lower amount should be invoiced for 
payment by 1 February in the following year, the remaining amount, or a part thereof, to be 
invoiced later in the year ifit should prove to be necessary. 

At its October 1998 session thc 1992 Fund Assembly reiterated its position that deferred 
levies should be invoiced only if and to the extent neceSS31Y for the payment of claims in the petiod 
until the following year's contributions would be due. 

Cappillg (~lcol1triblltio1J s to tlt e ]992 FlIlld 

The 1992 Fund Convention introduced a system for capping contributions for a celiain 
peliod. Iflhe lotal contributions in respect of a levy to the General Fund or a Major Claims Fund 
for all contributors in anyone Member State of the 1992 Fund exceed 27.5% of the total amount 
afthat particular levy, then the levies for contributors in that State are reduced pro rata so that they 
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together equal 27.5% of the total levy to that fund. The total amount deducted from contributors 
in the capped State is borne by all other contributors to the fund in question. 

Under the Convention the capping of contributions to the 1992 Fund ceases to apply in 
respect of decisions to levy contributions taken by tile 1992 Fund Assembly after the rcpmis on 
contributing oil submitted by Member Statcs indicate that the total quantity received in all Member 
States exceeds 750 million tonnes. This quantity was reached in May 1998. The capping 
procedure was applied to the 1996 and 1997 contributions as well as to the Nakhodka Major Claims 
Fund contributions originally decided by the Assembly in October 1997. 

7.2 1971 Fund: 1997 annual contributions 

In October 1997 the Assembly decided to credit contributors in respect ofthe 1997 General 
Fund for a total of £2 million on I February 1998. 

The Assembly took note of the fact that all claims and expenses arising out of the 
Senyo Mart! incident had been paid. Since the amount remaining in this Major Claims Fund was 
considered to be substantial, the Assembly decided, pursuant to the Financial Regulations, that 
£2.8 million should be reimbursed to the contributors to that Major Claims Fund on I Febmary 
1998 and that the balance should be transfened to the General Fund. 

The Assembly also decided to levy 1997 annual contributions to four Major Claims Funds 
for a total amount of £64 million. [( was decided that part oftlae levies to each of the Major Claims 
Funds (£37 million) should be duc for payment by I February 1998, and that the balance should 
be deferred. Thc Director was authOlised by the Assembly to decide whether to invoice all or part 
of the amounts of the deferred levies for payment during the second half of 1998. 

When assessing the situation in June 1998, the Director found that, in the light ofthe likely 
timetable for the settlement and payment of claims, no fUl1her monies were required and that 
therefore, in accordance with the Assembly's decision, no further levies should be made at that 
stage to the four Major Claims Funds. The Director therefore decided not to use the authority given 
to him to issue invoices for deferred levies to those Major Claims Funds of up to £27 million. 
Contributors were notified of this decision in June 1998. 

7.3 1971 Fund: 1998 annual contributions 

In October 1998 the Executive Committee, acting on behalf of the Assembly, decided to 
levy armual contributions of £1.7 million in respect of the 1998 General Fund. The Committee also 
decided to levy annual contributions to five Major Claims Funds for a total amount of £25 million. 
It was decided that the levies to the General Fund and the Nakhodka Major Claims Fund 
(£7.5 million) should be due for payment by I February 1999, whereas the entire levies in respect 
of the Yuil N°], Sea Empress, Osung N°3 and Evoikos incidents should be deferred. The Director 
was authorised to decide whether to invoice all or part of the amounts of the defelTed levies for 
payment during the second half of 1999, ifand to the extent required. 

The 1998 General Fund contributions were based on the quantities of contributing oil 
received in 1997 in States which were Members of the 1971 Fund. The shares of the 1998 
contributions to the General Fund in respect of Member States are illustrated by the chart overleaf. 
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7.4 1992 Fund: 1997 annual contributions 

In October 1997 the Assembly decided to levy 1997 contributions to the General Fund for 
a total of £6 million. 

The Assembly decided to make a levy of £3.5 million to an OSUllg N°3 Interim Major 
Claims Fund, as 1997 contributions (cf Section 8.3). It was decided that this levy should be due 
for payment by 1 February 1998. 

The Assembly also decided to levy £30 million in 1997 contributions to the Nakhodka 
Major Claims Fund. It was decided that thc whole of this levy should be deferred. The Director 
was authorised by the Assembly to decide whether to invoice all or part of the deferred levy for 
payment during the second half of 1998. 

The total contributions payable to the General Fund and to the OSUllg N°3 Interim Major 
Claims Fund in respect of contributors in Japan would have exceeded 27.5% of the respective total 
levy. It was therefore necessary to apply the capping procedure described in Section 7.1 above. 

When assessing the situation in June 1998, the Director found that, in the light ofthe likely 
timetable for the settlement and payment of claims, no further monies were required and that 
therefore, in accordance with the Assembly's decision, no fUl1her levy should be made at that stage 
to the Nakhodka Major Claims Fund. The Director therefore decided not to use the authority given 
to him to issue invoices for a deferred levy to the Nakhodka Major Claims Fund of up to 
£30 million. Contributors were notified of this decision in June 1998. 
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In view of the likely timetable for the settlement and payment of claims, as envisaged in 
June 1998, at its October 1998 session the Assembly endorsed the Director's decision taken in 
accordance w ith the Assembly's instmctions not to make a defened levy to the Nakhodka Major 
Claims Fund. 

7.5 1992 Fund : 1998 3nnU31 contributions 

The Assembly decided to levy contributions to the General Fund for a total of £7.2 million. 
It was decided that this levy should be due for payment by 1 febmaty 1999. 

The Assembly also decided to levy contributions of £41 million to the Nukhodka Major 
Claims Fund as 1998 conhibutions, £30 million of which represented a renewal of the levy to that 
Major Claims Fund which had been made by (he Assembly in October 1997. The Assembly also 
decided that £21 million should be due for payment by I Februaly 1999 and that the remainder of 
(he levy (£20 million) should be defelTed. The Director was authorised (0 decide whether to 
invoice all or patt of (he defened levy for payment durillg the second half of 1999, if and to the 
extent required. The Assembly decided that the levy to the Nakhadka Major Claims Fund should 
be capped up to an amount of £30 million representing the renewal of the earlier levy. 

The Assembly decided to make a levy of £1.4 million to the Osullg N°3 Interim Major 
Claims Fund. It was decided that the whole of this levy should be deferred. The Director was 
authorised to decide whether to invoice all or part of the defelTed levy for payment during the 
second half of 1999, if and to the extent required. 
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The 1998 General Fund levy is based on the quantities of contributing oil received in 1997 
in States which are Members of the 1992 Fund. The shares of the 1998 contributions to the General 
Fund in respect of 1992 Fund Member States are illustrated by the chart shown on the previous 
page. 

7.6 1971 and 1992 Funds: Annual contributions over the years 

Details of the 1971 and 1992 Fnnds' 1997 and 1998 annual contributions are set out in the 
table opposite. 

The payments made by the 1971 and 1992 Funds in respect of claims for compensation 
for oil pollution damage vary considerably from year to year. As a result, the level of annual 
contributions to the Funds has fluctuated from one year to another, as illustrated in the graph below. 

With respect to contributions levied by the 1971 Fund over the years, £1851000 was 
outstanding as at 31 December 1998. As for contributions levied by the 1992 Fund in respect of 
1996 and 1997, £245 000 was outstanding as at 3 1 December 1998. 

In October 1998 the Assemblies of the 197 1 and 1992 Funds expressed their satisfaction 
with the situation regarding the payment of contributions. 

--------------------------------- ---------------------------------------
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Organisation Annual Assembly General FundlMajor Cla ims Fund 
Contribution Year Decision 

1971 FUND 1997 October 1997 1st levy General Fund (credit) 

Sea Prince! Republ ic of Korea 
Yeo~ung/ Republ ic of Korea 
rllil 0) Republic of Korea 

Nakhodka Japan 

Nissos Amargas Venezuela 

OSllng N"3 Republ ic of Korea/Japan 

- ..... ....... . ..... . .... .... .. 9"~~!~:~:~~y.!? M~:~ .... .... _ .................. ~~J?~!1 .. _ ........ _______ 

2nd levy No levy 

1998 October 1998 1st levy General Fund 

...... __ ................. .... ...... ... ... ./!f!~~.l!r!~q .. _ ............ _ .. _ ... _ ............. _ ... ~~J?~!1 ......... _ ........ 

2nd levy 
Sea Prince! Republic of Korea 
Yeo 'fIoungl Republic of Korea 
Yuil 01 Republic of Korea 

Sea Empress United Kingdom 

Osung N°3 Republic of Korea/Japan 

Evoikos Singapore 

1992 FU~D 1997 October 1997 1st levy General Fund 

..... ........... .. ...... ........... . ..... . g~Y.r!g. t!~~. ! '! !.f!r/!'.! .......... _.. . ~!:P.1;l.~!!~ .?L~~~~.o/.!.~ p.~n .... 
2nd levy No levy 

1998 October 1998 1st levy General Fund 

... . . ... .......• ....... .... . ..... ..... .. .. !:![!k~.t?~'!f! .... ....... .......... _ ...... ........... ~~.P.~!l ................. 

2nd levy 
Nakhodka Japan 

Osun/? N°3 Interim Republic of Korea/Japan 
< 1> To be invoiced to the extent required for payment in the second half of 1999 

Total amount due Oil year Levy per tonne 
£ £ 

-2000000 1996 -00016356 

3000000 1994 0.0025025 

30000000 1996 0.0246 100 

2000000 1996 0.0016348 

2 000 000 1996 0 .0016348 

.......... :2.. ?.9.9. 9.9.9... .... ...... 1??4 .... . ...... :l'9.0:m.5.7... 

1 700000 1997 0.0024768 

.. ...... ..1..5.9.9.9.99 . ..... ...... 1??~ .... 0.0061171 - ..... __ . __ .............. 
lYlaximum<I,": 

2500000 1994 

7000000 1995 

6000000 1996 

2000000 1996 

6000000 1996 0.0089723 

.......... .l .. ?QQ.9.9.9 ..... .... ..1?9.6 ..... .. ..... 9.0.0.1 ~3.4.s.. . 

7200000 1997 0.0081266 

....... ..2..1.0.0.0.9.0.0 ....... .... ..1??L .. . ....... '0031?~I.s.. . 

Maximum",,1,": 
9000000 1996 

1 400000 1996 



8 SETTLEMENT OF CLAIMS 

8.1 Overview 

1971 Flllu/ claims sell/emellls 1978 -1998 

Since its establislmlent in October 1978. thc 1971 Fund has, up to 31 December 1998, been 
involved in the settlement of claims arising out of 92 incidents. The total compensation paid by 
the 1971 Fund to date amounts to over £ 191 million. 

The 1971 Fund has made payments of compensation and indemnification of over 
£2 million as a result of each Dfthe following incidents in respect of which all third party claims 
have been settled. 

Ship Place of incident Year 1971 Fund 
payments 

Antonio G-ralllsci Sweden 1979 £9.2 million 
Tal/io France 1980 £18.7 million 
Ondina. federal Republic of Germany 1982 £3.0 million 
Thullt{J.J1k 5 Sweden 1986 £2.4 million 
Rio Orinoco Canada 1990 £6.2 million 
Taiko Maru Japan 1993 £7.2 million 
Toyotaka NfaJ'lI Japan 1994 £5.1 million 

In addition, the 1971 Fund has made payments of compensation of over £2 111illion in 
COIDlection with each of the follow ing incidents for which third party claims are outstanding. In 
a number ofthe cases listed, such as the I-Iavell, Aegean Sea, Braer, Sea Prince and Sea Empress 
incidents, considerable payments of compensation have also been made by the shipowner or his 
Insurer. 

Ship Place of incident Year 1971 Fund 
payments 

!-!aven Italy 1991 £2 .0 million 
Aegea1/. Sea Spain 1992 £5.2 million 
Ewer United Kingdom 1993 £40.6 million 
Keumdong N°5 Republic of Korea 1993 £9.7 million 
Sea Prince Republic of Korea 1995 £ 1 0.4 million 
Yuif N° I Republic of Korea 1995 £14.2 million 
Sea Empress United Kingdom 199G £8.4 million 
Nakhodka Japan 1997 £28.0 million 
Osung N°3 Republic of Korea/Japan 1997 £4.8 million 

As can be seen flum the graph opposite, the annual payment of claims by the 197 1 Fund 
has been considerably hi gher in the last six years than in the period up to 1992. 

Annex XXI to this Report contains a summary of all incidents for which the 1971 Fund 
has paid compensation or indemnification, or where it is possible that such payments will be made 
by thc Fund. Tt also includes some incidents in which the 1971 Fund was involved but ultimately 
was not called upon to make any payments. 
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There has been a considerable increase in the amounts of compensation claimed fro m the 
197 1 Fund over the years. In several recent cases the total amount of the claims submitted greatly 
exceeds the maximum amount payable under the 197 1 Fund Convention. Claims have also been 
presented which in the 1971 Fund's view do not fall within the definition o f pollution damage lai d 
down in the Conventions. There have also been cla ims which, although admissible in princip le, 
are for amounts which Ihe Fund considers greatly exaggerated. As a result , Ihe 1971 Fund and 
claimants have become involved in lengthy legal proceedings. In these circumstances, it is 
becoming increasingly difficult for the 1971 Fund to achieve its aim of providing prompt payment 
of admissible claims. 

IlIcident . ." ;111998 involvillg tlte 1971 FUlld 

During 1998 one incident occurred which has given rise to claims against the 1971 Fund, 
namely the POl/toon 300 in the United Arab Emirates. Another incident, which involved the 
Allaritz({ Sayalero and took place in Venezuela, may give rise to claims against the Fund. In 
addilion, the 1971 Fund was notified in 1998 of an incident which occurred in the Republic of 
Korea in 1995, namely the Boyaug N°5l. Brief infomlation on these incidents is set out below. 

Intermediate fuel oil was spilled from the barge POl/tool/300 offtl,e United Arab Emirates. 
The barge sank but was later li fted and towed inlo the pOli of Hamriyah. After oil residues had 
been removed, Ihe barge was lowed out 10 sea and scuttled. The spilt oil spread over 40 kilometres 
of coastline. Ten claims relating to clean-up operations, tota lling £ 1.2 million, have been 
submitted. No claims have been presented so far in respect o f losses in the tishery or tourism 
related induslIies. The 1971 Fund's payments of compensation arc at present limited to 75%, of the 
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loss or damage actually suffered by each claimant, as it is possible that the total amount of the 
claims will exceed the maximum amount payable by the 1971 Fund. 

The Panamanian tanker Maritza Sayalero lost an estimated 262 tonnes of medium diesel 
whlle discharging at an o il terminaL A diver found two ruptures in the submarine hose used to 
discharge the medium diesel. The distance between the tanker and the rupture was approximately 
40 metres. Analyses of the oil in question indicated that it was non-persistent. The Executive 
Committee has taken the view that the incident falls outside the scope of the Conventions because 
the oil was not being carTied (ie in maritime transport) at the time of the spill and because the oil 
was not persistent. 

The Korean tanker Boyang N°5! coll ided with another Korcan vessel, the Ocean Daisy. 
As a result of the coll is ion, the Boyang N°5! sank and the oil cargo was spilled. The 197 1 Fund 
was notified o f the incident by the P&l insurer of the Ocean Daisy in April 1998, nearly three 
years after the incident. Any claim by the owner of the Oceall Dai,y against the 1971 Fund has 
become time-barred, since no legal action was taken against the 197 1 Fund before the expiry of the 
time bar period. 

Incidents ill p,.eviollsyeal's wit" {Jlltslalll/;Ilg claim .f! against lit e 1971 F uud 

As at 3 1 December 1998 there were outstanding thi rd party claims in respect of 
18 incidents involving the 1971 Fund which had occuned before 1998. The situation in respect of 
some of these incidents is summarised below. 

The Haven incident (ital y, April 1991) caused serious o il pollution in Italy and also 
affected France and Monaco. The claims admitted in legal proceedings in Italy total £68 million 
and include a claim of £14.6 million by the Italian Govenunent relating to environmental damage. 
The 1971 Fund has lodged opposition in respect of a number of claims. The 197 1 Fund has 
maintained in the legal proceedings that the majority of the claims arising out of the Haven incident 
became time-barred as regards tile 1971 Fund on or shortly after 11 April 1994. The 197 1 Fund 
has paid £2 .1 million in respect of claims which it does not consider to be time-barred. The 
shipowner and his insurer have settled and paid all claims admitted in the Icgal proceedings except 
for that of the Ital ian Government and some cla ims in the fi shing sector which have recently been 
pursued in court. A Bill authorising the Italian Government to conclude an agreement with the 
shipowner, his insurer and the 1971 Fund on a global settlement was approved by the Italian 
Parliament in July 1998. The text of an agreement for a global settlement has been elaborated but 
has not yet been signed by the parties, since the Goverrunent considered it appropriate to obtain the 
opinion of the Consiglio di Stato confirming the confOlmity of the proposed agreement with the 
terms of the Act. This opinion was issued in November 1998 and confirmed that the agreement 
conformed with the Act. The draft agreement was revised in December 1998 to take into account 
ccrtain proposals by the Consiglio di Stato. The Agreement has not yet been approved by the 
Italian Goverrunent. The draft agreement conforms with the conditions laid down by the Assembly: 
the maximum amount payable under the 1969 Civil Liability Convention and the 1971 Fund 
Convention is 60 million SDR and the 197 1 Fund will not make any payment relating to damage 
to the marine environment per se . 

Clainls aris ing from the Aegean Sea incident (Spain, December 1992) have been submitted 
111 criminal proceedings for a total amount of some £105 million. The 1971 Fund has paid 
approximate ly £5.2 million in compensation, and the srupownerts P&l insurer has paid some 
£4.0 million. In June 1997 the Court of Appeal upheld the judgement of the Criminal Court offirst 
instance with regard to criminal and civil liability and on the claims for compensation presented 
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in the criminal proceedings. The Courts held illter alia that the evidence submitted by the majority 
of the claimants was insufficient to substantiate the amount of the losses suffered and those claims 
were referred for quantification to the procedure for the execution of the Court of Appeal's 
judgement. There is still a high degree of uncertainty as to the total amount of the established 
claims. The 1971 Fund is considering complex issues relating to the distribution of liabi lity and 
recourse arising !i'om thc Court of Appeal's judgement in respect of the civil liabilities of the parties 
concerned, in particular as regards the distribution of liability between the 1971 Fund and the 
Spanish State. It is understood that some 60 claimants have recently brought civil proceedings in 
respect of claims totalling £93 mifIion, but the actions have not yet been scrved on the 1971 Fund. 
The question has atisen as to whether these claims are time-barred, and legal opinions on this point 
have been exchanged between the 197 1 Fund and the Spanish Govcrnment. Discussions on the 
various issues are being held between the Span ish Government and the 1971 Fund. 

As regards the Braer incident (Uni ted Kingdom, January 1993), the 197 1 Fund has paid 
approximately £40.6 million in compensation, and the shipowner's P&l insurer has paid some 
£4.8 million. Further claims amounting to £5.2 million have been agreed. In addition, claims 
amounting to £80 million became the subject of legal proceedings in Edinburgh. A number of the 
claims have been withdrawn and out-of-COlllt settlements have been reached in respect of others, 
so that the claims remaining in the legal proceedings now total £4 1.9 million. The total amount of 
the claims presented exceeds the maximum available under the 1969 Civil Liability Convention 
and the 1971 Fund Convention, viz 60 million SDR (£5 1 million). In view of the unceliainty as 
regards the outstanding claims, the Exccutive Committee decided in October 1995 to suspend any 
further payments of compensation. During 1998 the Court has rendered an imp01iant judgement 
in respect ofa claim for losses from a depression in the price of salmon allcgedly as a result of the 
Braer incident. The Court rejected this claim on the ground that it was a claim for relational 
economic loss which was not admissible. 

The Kellllldollg N°5 incident (Republic of Korea, September 1993) has also given rise to 
a large number of claims. All claims relating to the clean-up operations have been settled and paid 
for a total amount of £2.5 million. Cla ims by fishennen have been agreed for some £4.2 million. 
Furlher claims in this categOlY, amounting to £ 10.6 mill ion, are pending in cOUl1. 

The claims settled so far in respect of the Sea Prillce incident (Republic of Korea, 
July 1995) total some £15 million, and these claims were paid in full , out of which the 1971 Fund 
has paid £10.4 million. The Fund's payments were increased in March 1998 fi'om 50% to 100% 
of the settlement amounts. Further fi shery claims totalling £82 000 are pending in court. The 
question has arisen as to whether certain subrogated claims of the shipowner's insurer have become 
time-barred. 

As for the YlIiI N°! (Republic of Korea, Septembcr 1995), the remaining oil has been 
pumped from the sunken wreck, and the 197 1 Fund has paid £3. 1 million for these operations. 
Claims for clean-up operati ons and fishelY damage have been paid so far for a total of some 
£11.1 million. Further claims for clean-up and lishery damage amounting to some £20 million are 
pending ill court. The Fund's payments werc increased ill September 1998 from 60% to 100% of 
the settlement amounts. 

As regards the Sea Empress incident (United Kingdom, February 1996) claims have been 
approved for a total of £15.4 million. Payments of £7 million have been made by the shipowner's 
insurer, and of £8.4 million by the 1971 Fund. FUlther claims are being examined. The shipowner 
has conunenced limitation proceedings. Climinal prosecutions have been commenced against the 
Milford Haven POli Authority and the Harbour Master in Milford Haven. The 1971 Fund is 
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considering the various issues relating to the possibility of taking recourse action against third 
patties. 

The Nakhodka (Japan, 1997) broke up in heavy scas, spilling somc 6 200 tonnes of oil. 
The stem section sank and the uptu111ed bow section grounded near the shore, ca using heavy 
contamination of the shoreline. Tbis was the rtrst incident involving both the 1971 fund and tbe 
1992 Fund. Claims totalling £185 million have been received by the Claims Handling Office in 
Kobe establishcd by the IOPC Funds and the shipowner's P&l insurer. This amount exceeds the 
maximum amount available from the 1971 and 1992 Funds (135 million SDR or £1 15 million), as 
a consequence of which the 1971 Fund's payments are currently limited to 60% of the damage 
suffered by each claimant. Thc total payments made by the 1971 fund to claimants amount to 
£24 million. The shipowner and his insurer have made payments totalling £525 000. Further 
claims are expected. Repol1s published by the Japanese and Russian authOlities on the cause of the 
incident have been analysed by the Director with the ass istance of legal and technical experts. 

The Nissos Amarga.s· (Venezuela, 1997) ran aground in the Gulf of Venezuela, spilling an 
estimated 3 600 tOlUles of crude oil. Claims totalling £7.3 million have been presented to tbe 
Claims Agency established in Maracaibo by the 197 1 Fund and the shipowner's insurer. Claims 
have so far been approved lor £ 1.4 million, and the settlement amounts have been paid in full by 
the shipowner's insurer. Claims for significant amounts, including £36 million by the Republic of 
Venezuela, £78 million by a fishermcn's union and £60 million by fish processors, have been 
lodged in cOUli. Further claims are expected. 

As for the OSlIlIg N°3 (Rcpublic of Korea/Japan, 1997), the remaining oil has been pumped 
from the sunken wreck, and the 1971 Fund has paid £3. 1 million for these operations . Claims for 
clean-up operations and fi shery damage have been paid so far for a tota l of some £2.9 million. 
Further claims for clean-up and fishelY damage amounting to some £500 000 arc being examined. 
The Fund's payments were increased in November 1998 from 25% to 100% of the settlement 
amounts. Compensation to claimants in Japan was also available under the 1992 Fund Convention. 
The 1992 Fund paid some claimants in Japan the balance of their claim. W hen it was established 
that the total amount of the cla ims arising from this incident would remain within the maximum 
amount available under the 197 1 Fund Convention, bowever, the 1992 Fund was reimbursed by 
the 197 1 Fund. 

lucidellts ;111998 im'o/l,;,'g lite 1992 Fuud 

During 1998 the 1992 Fund became involved in two incidents which have given or may 
give rise to claims against the 1992 fund. 

The Panamanian tanker Sall/a AIIIICI grounded on rocks on the south-west coast of England. 
The ship was in ballast, but had some 270 tonnes of heavy fuel o il and 10 tonnes of diese l oil in 
bunker tanks. No oil was spilled as a result of the grounding and the refloating operation. The 
United Kingdom authorities have submitted a clai m for £30000 relating to the cost ormobilising 
resources to respond to the possible escape of persistent bunker oil. Several legal questions have 
arisen, namely whether the occurrence falls within the definition of 'incident', whether thc 
San/a Alllla was a ship for the purpose of the 1992 COll ventions and whether in this case the 1992 
Civil Liability Convention can be applied in respect of a ship fl ying the fl ag of a State Party (0 the 
1969 Civil Liability Convention but not to the 1992 Civil Liabil ity Convention. 

The coastal tanker Milad J developed a crack in its hull off the coast of 13ahrain. 
A contractor was engaged to undertake temporary emergency repairs. The Milnd 1 was Iightered 

40 



without any spill of oil and without the need for cmergency repairs. The 1992 Fund has received 
a claim for compensation for the cost of mobilising the contractor for BD 21 168 (£33 000). The 
question has arisen as to whether the cost of mobilising the repair team falls within the scope of 
application of the 1992 Fund Convention. 

fllcit/euts iul'rev;oll ... · years lVillt olltstanding claims agaillst the 1992 FlI1Id 

As at 3 I Dccember 1998 there were three incidents (an incident in Gennany (1996), the 
Nakhodka (Japan, 1997) and an incident in thc Un ited Kingdom (1997)) which occurred before 
1998 which have or might give rise to claims against the 1992 Fund. 

8.2 Incidents dealt with by the 1971 Fund during 1998 

The following section of this RepOlt details incidents with which the 1971 Fund has been 
involved in 1998. The RepOlt sets out the developmcnts of the various cases during 1998 and the 
position taken by the 1971 Fund in respect of claims. The RepOlt is not intended to reflect in full 
the discussions of the Executive Committee. 

Claim amounts have been rounded in this RepOli. The conversion of foreign clllTcncies 

into Pounds Sterling is as at 31 Dccember 1998, except in the case of claims paid by the 1971 Fund 
where conversions have been made at the rate of exchange on the date of payment. 

IRVING WHALE 
(Canada, 7 September 1970) 

While being towed, the Canadian registered oil barge Irving Whale loaded with 
4270 tonnes of heavy fuel oil sank on 7 September 1970 in approximately 67 metres of water in 
the Gulf of St Lawrence (Canada). 

The 1971 Fund Convention entered into force in respect of Canada in April 1989. 

Following the sinking, heavy fucl oi l was released from the barge. Over the years, small 
quantities of oil continued to seep from the barge. In 1991 it was detenllined that there was still 
over 3 000 tonnes of oil on board, and the Canadian Government decided to raise the barge. 

The bargc was successfully refloated and removed in 1996. A small quantity of oil was 
released during the refloating operation. The cost ofthe preparations in 1995 and of the refloating 
operation in 1996 (including clean-up costs) amounted to some Can$42 million (£16 million). 

In 1997 the Canadian Government took action before the Federal Court of Canada against 
the owners and operators of the lrvillg Whale, claiming compensation for the costs referred to 
above, but not for the cost of the clean-up operations incuned in connection with the sinking of the 
frYing Whale in 1970 . 11,e delendants denied liability and fonnal defences were filed by all parties. 
The Government notified the 1971 Fund of the legal aclion . 

The Canadian Government's claim was considered by the Executive Committee in October 
1997. The Committee took the view that, although the lifting of the barge was carried ant in 1996, 
these operations should bc considered as being pari of the incident which had statted with the 
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sinking of the barge in 1970. 'Incident' is defined in the Conventions as any occurrence or series 
of OCCUITences having the same origin (Article 1.8 of the 1969 Civil Liability Convention and 
Article 1.1 of the 1971 Fund Convention). 

A similar situation had been addressed by the 1971 Fund in the Cumtoria case (Canada, 
1988). The Committee decided in that case that the 1969 Civil Liability Convention and the 1971 
Fund Convention did not apply to damage sustained in a given State after the entry into force of 
the respective Convention for that State resulting from an incident occurring before the entry into 
force . In the light of its decision in the CZQntoria case, the Committee decided that the claim 
presented by the Canadian Govemment in the frYing Whale case did not fall within the scope of 
application of the 1971 Fund Convention. 

In March 1998 the 1971 Fund submitted a note to the other parties involved in the COUlt 
proceedings infolTl1ing them that, in the Fund's view, the 1971 Fund Convention did not apply to 
this incident and giving the reasons therefor. The 1971 Fund requested the parties to acknowledge 
that the Fund had no involvement in this matter. However, the other parties were not prepared to 
make such an acknowledgement. The 1971 Fund therefore made a submission to the Court in 
September 1998 requesting the CaUlt to declare by summaIY judgement that the 197 1 Fund had no 
liability with regard to the frYing Whale incident. 

At a Comi hearing in December 1998 the Canadian Government contested certain 
arguments put forward by the 1971 Fund, including the argument that the claim was time-barred, 
but conceded that the 1971 Fund could not be liable for incidents which occurred before the entry 
into force of the 1971 Fund Convention in respect of Canada . 

In December 1998 the Court dismissed the action against the 1971 Fund. It held that the 
1971 Fund could not be liable for events occurring prior to the date of the entTy into force of the 
1971 Fund Convention in respect of Canada . The COUlt also held that, although it was not strictly 
necessary to decide the question, the claim against the 1971 Fund was time-barred. There has been 
no appeal against the Court's decision. 

VISTABELLA 
(Caribbean, 7 March 1991) 

While being towed, the sea-going barge Vistabella (1 090 GRT), registered in Trinidad and 
Tobago and canying approximately 2 000 tonnes of heavy fuel oil, sank to a depth of over 
600 metres, 15 miles south-east of Nevis. An unknown quantity of oil was spilled as a result of the 
incident, and the quantity which remained in the barge is not known. 

The Vistabella was not entered in any P&l Club but was covered by a third party liability 
insurance with a Trinidad insurance company. The insurer argued that the insurance did not cover 
this incident. The limitation amount applicable to the ship was estimated at FFr2 354 000 
(£240000). No limitation fund was established. It was unlikely that the shipowner would be able 
to meet his obligations under the 1969 Civil Liabil ity Convention without effective insurance 
cover. The shipowner and his insurer did not respond to invitations to co-operate in the cla im 
settlement procedure. 

The 1971 Fund paid compensation amounting to FFr8.1 million (£986 500) to the French 
Government in respect of clean-up operations. Compensation was paid to private claimants in 
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St Bartbelemy and the British Virgin Islands and to tl,e aufuorities of the British Virgin Islands for 
a total of some £14 250. 

The French Govemmentbrought legal action against the owner oftl,e Vis/obelia and his 
insurer in the Court of first instance in Basse-Terre (Guadeloupe), c laiming compensation for 
clean-up operations carried out by the French Navy. The 1971 Fund in tervened in the proceedings 
and acquired by subrogation the French Govemment's claim. The French Govemment withdrew 
from the proceedings. 

In a judgemcnt rendered in 1996, the Court of first instance held that the 1969 Civil 
Li abili ty Convention was not applicable, since the Vis/obelia had been flying the flag of a State 
(Trinidad and Tobago) which was not Party to that Convention, and instead the Court applied 
French domestic law. The Court accepted that, on the basis of subrogation, the 1971 Fund had a 
light of action against the shipowner and a right of direct action against his insurer. The Court held 
that it was not competent to consider the 197 1 Fund's recourse claim for damage caused in the 
British Virgin Islands. The Court awarded the Fund the right to recover the total amount which it 
had paid for damage caused in the French territo ries. 

The 1971 Fund took the view that the judgement was wrong on two points. Firstly, fue 
1969 Civil Liabili ty Convention which fonned part of French law applied to damage caused in a 
State Party to that Convention, and this was independent of the State of the ship 's registry. 
Secondly, the French CO Ults were competent under that Convention to consider claims for damage 
in any State Party (including the British Virgin Islands) . The 1971 Fund decided nevertheless not 
to appeal against this judgement as regards the applicability of the 1969 Civil Liability Convention, 
as it would hardly have any value as a preccdent in other cases, since the Court had awarded the 
1971 Fund fue total amount paid by it for damage in the French territories and as fue amount paid 
by the Fund for damage outside those territories was insignificant. 

The shipowner and the insurer appealed against the judgement. 

The COUlt of Appeal rendered its judgement on 23 March 1998. In the judgement - which 
dcalt mainly with procedural issues - tl,e Court of Appeal held that the 1969 Civil Liability 
Convention applied to the incident, since the criterion for applicability was the place offue damage 
and not the flag State of the ship concerned. The Court further held that the Convention applied 
to the direct action by the 1971 Fund against the insurer. It was held that this applied also in respect 
of an insurer with whom fue shipowner had taken out insurance although not having been obliged 
to do so, since the ship was carrying less than 2 000 tonnes of oil in bulk as cargo. 

The case has been referred back to the Court of first instance which will have to decide on 
the merits ofthe case as regards the direct action taken by the 1971 Fund against fue insurer. 

HAVEN 
(Italy, 11 April 1991 ) 

The incident 
The Cypriot tanker Haven (109 977 GRT) caught fire and suffered a series of explosions 

on 11 April 1991 while at anchor seven miles off Genoa. The vessel, which was carrying 
approximately 144000 tonnes of crude oil, broke into three parts. A large section of the deck 
separated from the main structure and sank to a depth of about 80 metres. The bow section became 
dctached and sank to a depth of about 500 metres. The remaining main part of the ship was towed 
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into shallower water, and on 14 April, after a further series of explosions, it sank in 90 metres of 
water, some 1.5 miles off the coast. 

"nlC quantity of oil consumed by the fire was not established, but it was estimated that over 
10000 tonnes of r,·esh and partially burnt oil was spi lled into the sea. A significant quantity of oil 
came ashore between Genoa and Savona. Some oi l spread westwards, affecting the coast in four 
f'rench departments and the Principality of Monaco. 

Extensive clean-up operations were carried out in Italy, as well as in France and Monaco. 

Limitation proceedings 
After legal action had been taken against the shipowner, the Court of first instance in 

Genoa opcned limitation proceedings in May 1991. The Court fixed the limitalion amount at 
Lit 23950220000 (£8.7 million), which conesponded to 14 million SDR. The shipowner's P&l 
insurer, the United Kingdom Mutual Steam Ship Assurance Association (Bermuda) Limited (the 
UK Club), providcd a bank guarantee for Lit 24 002 million. The 1971 Fund intervened in the 
limitation proceedings, pursuant to Article 7.4 of the 1971 f'und Convention. 

The 1971 Fund lodged opposition to the Court's decision to open thc limitation 
proceedings, challenging the shipowner's right of limitation. Corresponding oppositions were 
lodged by the Italian Govemment and some other claimants. 

A large number of claims were filed in the limitation proceedings against the shipowner. 

Questiou of time bar 
The question arose of whether the majoIity or the claims mising out of the Haven incident 

were time-baITed vis-Cl-vis lhe 1971 Fund. According to Article 6. I of the 1971 Fund Convention, 
claims for compensation against the 1971 Fund are time-barred three years after the date when the 
damage occu rred, unless the claimants take certain legal steps. In the Haven case, the three-year 
period expircd on or shortly after 11 April 1994. A claimant can avoid the time bar as regards the 
1971 Fund by blinging legal action against the Fund or by making a notification to the Fund under 
Article 7.6 of the 1971 Fund Convention of an action aga inst the shipowner and/or his insurer. 
Only a rew claimants fulfilled the requirements of Alticle 6.1 by notifying the 1971 Fund under 
Artic lc 7.6, namely the French State, the French communes, thc Principality of Monaco, a few 
Italian cla imants, thc shipowner and the UK Club . 

The 1971 Fund Assembly took thc view that the claims in respect of which no fomlal 
notification was made to the 1971 Fund were time-barred, in the light of the provisions in 
Artic lc 6.1 ofthe 1971 Fund Convenlion. Thc 197 1 Fund therefore took the necessary steps to 
preselve its right to invoke the defence of time bar against those claimants who had not notified the 
Fund orthe action against the shipowner or who had not taken action against the FWld within the 
time limit oftluee years. 

Claims for compensation 
Some I 350 Italian claimants presented claims relating mainly to the cost of clcan-up 

operations, damage to property and loss of income. These claims totalled approximately 
Lit 765 000 million (£280 million), including a claim by the Italian Gove111ment for clean-up 
operations for Lit 261000 million (£95 million). 
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The Italian Govenll11ent also presented a claim relating to damage to the marine 
environment. The items of this claim which were quantified by the claimant totalled 
LIt 883 435 million (£320 million) and related to restoration of phanerogams and damage restored 
by the natural recovery of the resources (sea and atmosphere). The claim contained in addition 
several important items where the quantification was left to the Court to decide on the basis of 
equity, namely the consequences of beach erosion caused by damage to phanerogams, and 
ineparable damage to the sea and the atmosphere. Also, the Region of Liguria, two provinces and 
14 municipalities included items relating to environmental damage in their respective claims. 

List of established claims ("stato passivo ") 
In Aptil1996 the judge in the C0U11 of first instance in Genoa in charge of the limitation 

proceedings rendered a decision in which he detennined the admissible claims for compensation 
("stato passivo"). The list of admissible claims was established in U,e context of the limitation 
proceedings initiated by the shipowner and the UK Club. 

In his decision the judge made an observation to the effect that the 1971 Fund's position 
in respect of the time bar issue was clearly groundless, since in his v iew the intervention of the 
1971 Fund in the limitation proceedings under Article 7.4 of the 1971l'und Convention had the 
same effect as a notification under Article 7.6. 

The claims in respect of which agreement on quantum had been reached at that time 
between the claimants and llie shipowner/UK Club were admitted for the agreed amounts, since 
these amounts had not been challenged. The list of admissible claims established by the judge 
included claims totalling Lit 186 000 million (£68 million) plus interest and compensation For 
inflation. The judge stated that the numerous claims which were not documented could not be 
admitted. 

As regards the claims for environmental damage, the 1971 Fund maintained the position 
that claims relating to non-quantifiable elements of damage to the environment could not be 
admitted. In its interpretation of the 1969 Civil Liability Convention and the 1971 l'und 
Convention, the 1971 Fund Assembly has rejected the assessment of compensation for damage to 
the marine enviromnent on the basis of an abstract quantification of damage calculated in 
accordance with theoretical models (197 1 Fund Resolution N"3 adopted by the Assembly in 1980). 
The Assembly has also taken the view that compensation can be granted only if a claimant has 
suffered a quantifiable economic loss. The judge held that the 1969 Civil Liability Convention and 
the 1971 Fund Convention did not exclude environmental damage. He stated that only the State 
of Haly was entitled to compensation for environmental damage and that consequently the local 
authorities had no right to such compensation . He took the view that the environmental damage 
could not be quantified according to a commercial or economic evaluation. He assessed this 
damage as a proportion (approximately 1/3) (LIt 40 000 million or £14.6 million) of the cost of the 
clean-up operations. The amount alTived at by this assessment would, in his view, represent the 
damage which was not repaired by these operations. 

Oppositions to the "stato passivo " 
Oppositions to the judgc's decision were lodged by the 1971l'und, the Italian Govemment, 

one Italian contractor, the shipowner and the UK Club. In its opposition the 1971 Fund has 
maintained that the judge was wrong in rejecting the defence of lime bar. The Fund has also lodged 
opposition in respect of a number of other issues, in particular the claim relating to environmental 
damage. The State of Italy has made opposition in respect ofa number of items which were not 
accepted in full by the judge. li1 pa11icular, the State has requested that compensation for 
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environmental damage should be increased from the amount awarded by the judge, 
LIt 40000 million (£14.6 million), to LIt 883 435 million (£320 million). 

The oppositions will be considered by the Court of first instance, composed of three 
judges. It may take several years until the Comt renders its judgement. 

Method of converting (gold) francs 
The amounts in the 1969 Civil Liability Convention and the 1971 Fund Convention in 

their original versions were expressed in (gold) francs (Poincare francs) . Under the 1969 Civil 
Liability Convention, the amounts expressed in (gold) francs should be converted into the national 
currency of the State in which the shipowner establishes the limitation fund on the basis of the 
"official" va lue of that cunency by reference to the franc on the date of the establishment of the 
limitation fund. In 1976 Protocols were adopted to both Conventions. Under these Protocols, the 
(gold) franc was replaced as the monetary unit by the Special Drawing Right (SDR) of the 
International Monetary Fund (IMF). Thc 1976 Protocol to the 1969 Civil Liability Convention 
entered into force in 1981, whereas the 1976 Protocol to the 1971 Fund Convention came into force 
in 1994, ie after the Haven incident. 

An impOliant legal question arose in the limitation proceedings, namely the method to be 
applied for converting the maximum amount payable by the 1971 Fund (900 million (gold) francs) 
into Italian Lire. The 1971 Fund had taken it for granted that the conversion should be made on 
the basis of the SDR. It was maintained by some claimants, however, that the conversion should 
be made by using the free market value of gold, since there was no longer any official value of gold 
and the 1976 Protocol to the Fund Convention which replaced the (gold) franc Witll the SDR was 
not in force. 

The 1971 Fund's main argument in SUppOIt of its position was that the inclusion of the 
word "official" in the definition of the unit of account laid down in the original text of the 1969 
Civi l Liability Convention was made deliberately to rule out the application of the free market 
value of gold. The Fund drew attention to the fact that the judge fixed the limit of the shipowner's 
liability by using the SDR. The unit of account in the 197 1 Fund Convention is defined by a 
reference to the 1969 Civil Liability Convention, and in the 1971 Fund's view this reference must 
be considered to refer to the Civil Liability Convention as amendcd by the 1976 Protocol thereto. 
The 1971 Fund pointed out that the application of different units of account in the 1969 Civil 
Liability Convention and the 1971 Fund Convention would lead to unacceptable results , 
particularly as regards the relationship between the portion ofliability to be borne by the shipowner 
and the 1971 Fund, respectively, on the basis of Article 5.1 of the Fund Convention. 

The judge in charge of the limitation proceedings held that the maximum amount payable 
by the 1971 Fund should be calculated by the application of the free market value of gold, which 
gave an amount of LIt 771 397 947 400 (£281 million) (including the amount paid by the 
shipowner under the 1969 Civil Liability Convention), instead ofLlt 102643 800000 (£37 million) 
as maintained by the 1971 Fund, calculated on the basis of the SDR. After the 1971 Fund had 
lodged opposition, the Court of first instance (which was composed of three judges) upheld the 
decision. 

The 1971 Fund appealed against this judgement. In a judgement rendered in April 1996, 
the COUlt of Appeal in Genoa confinned that the maximum amount payable under the 1971 Fund 
Convention should be calculated by the application of the free market value of gold. 
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The 1971 Fund lodged an appeal to the Supreme Court of Cassation against the Court of 
Appeal's judgement. The appeal is pending. 

Settlements made by the shipowner/uK Club 
Following the publication of the "stato passivo" in April 1996, the UK Club agreed to pay 

directly to the Region ofLiguria, the Provinces of Genoa and Savona and the 20 municipalities in 
Italy an ex gratia amount of LIt 25 000 million (£9.1 million), in addition to the amounts admitted 
in the "stato passivo". DUling the period 1995 - 1997, the shipowner/UK Club settled and paid aU 
the other claims listed in the "stato passivo" with the exception oflhe claim of the Italian State. 

Payments made by the 1971 Fund 
The 1971 Fund has paid Lit 1 582 million (£666 000) to two Italian clean-up contractors 

and FFr10.7 million (£1.4 million) to French public bodies (other than the French State), in both 
cases against securities protecting the Fund against ovelpayment. 

Search for a solution 
Being convinced of the legal validity of the 1971 Fund's position in respect of the time bar 

issue, the Executive Committee, nevertheless, recognised in October 1994 that the on-going legal 
proceedings in Italy gave rise to some uncertainty as regards the fina l outcome of this matter. For 
this reason, and conscious of the desirability of victims of pollution damage being compensated, 
the Committee instructed the Director to enter into negotiations with all the parties concerned for 
the purpose of aniving at a global solution of all outstanding claims and issues. The Committee 
emphasised that such a solution must respect illter alia the followin g conditions: 

• the maximum payable under the 1969 Civil Liability Convention and the 1971 
Fund Convention was 60 million SDR; 

• claims could be admissible only if a claimant had suffered a quantifiable 
economic loss, and claims for damage to the marine environment per se were not 
admissible. 

These conditions were endorsed by the Assembly. 

Settlement pr oposal 
In June 1995 an offer for a global settlement was made by the shipowner, the UK Club and 

the 1971 Fund. Discussions concerning this offer were held during 1996 and 1997 (cf Annual 
Report 1997, pages 51 - 52). 

In April 1998 the Italian Government submitted a Bill to the Italian Parliament authorising 
Ihe Prime Minister to conclude a settlement agreement with the shipowner/UK Club and the 1971 
Fund. 

In April 1998 the Assembly authorised the Director to sign an agreement on a global 
settlement once the Bill had been approved by the Italian Parliament, provided that the agreement 
fulfilled the conditions for a global settlement laid down by the Assembly. He was also authorised 
to pay the settlement amounts referred to in the table below to the State ofItaly, the French State 
and the Principality of Monaco. The Assembly also approved, as pari ofa global settlement, the 
payment to the UK Club of £2.5 mill ion in respect of indemnification of the shipowner under 
Article 5. 1 of the 1971 Fund Convention. 
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The Bill was approved by Parliament after some amendments, and the Act in question was 
promulgated by the President of the Republic on 16 July 1998. Thereafter the text of an agreement 
for a globa l settlement (a tri-partite agreement) between the ftalian State, the shipownerfUK Club 
and the 197 1 Fund was claborated. Under this agreement, the parties undertake to withdraw all 
legal actions in the Italian courts. As regards the 197 1 Fund the agreement is based on a maximum 
amount avai lable under the 1969 Civil Liability Convention and the 197 1 Fund Convention of 
60 million SDR. The amount to be paid by the 197 1 Fund does not relate to environmental 
damage. The agreement provides for a payment by the shipowner/UK Club to the Italian State on 
an ex gratia basis and without admission as to the liabi lity of any party, to the extent that the 
payment exceeds the balance of the limitation amount under the 1969 Civil Liability Convention. 
In addition, under the proposed tri-pariite agreement, the shipowner/UK Club undertake to defend 
further claims which were submitted during 1998 in the limitation proceedings from fi shery 
in terests ill the Province of Imperia, and to resolve these c laims at their own expense. 

The Italian Government considered it appropriate to obtain an opinion of the Consigli o di 
Stato confirming the conformity of the proposed agreement with the terms of the Act. This opinion 
was issued in November 1998 confilming that the proposed agreement did confonn with the Act, 
but it was considered nevertheless that cCliain amendments should be made to the agreement. The 
dralt agreement was revised in December 1998 in the light of this opinion. 

As at 31 December 1998 the agreement had not yet been approved by the Italian 
Govcmmcll t. 

Executive Commitlee in session 
(photograph: John Ross) 
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In order to become effective, the tri-partite agreement must be signed by the parties and 
approved or registered by the Court of Accounts (COlte dei Conti). 

The consequences for the 1971 Fund of the global settlement would be as follows: 

Total available under 1969/ 1971 Conventions (60 million SDR), converted 
using rate applicable on date shipowner's limitation fund established 

Less Shipowner's limitation amount (14 million SDR) 

Less Payments by 197 1 Fund to two Italian contractors 

Less Payments made by 1971 Fund to French public bodies other than the 
French State (FFrI 0659469), converted using rate applicable on date 
of purchase of French Francs (28.3 .96): FFrl = LIt 311.60 

~ Payments to be made by the 1971 Fund (converted 
using the rate applicable on the date of purchase of 
French Francs: 7.9.98) 
- To French State 
- To Principality of Monaco 

Balance to be paid by 197 1 Fund to Italian State 

Payment to the UK Club (indemnification of the shipowner) 

FFrl2 580 724 
270035 

FFr 12 850 759 

LIt 

102 643 800 000 

- 23 950 220 000 

78 693 580000 

- I 582341 690 

77111238310 

- 3321490540 

73789747770 

1 787 118677 

70 002 629 093 
(£24 700 000) 

£2500000 

Under the agreement the UK Club would pay to the Italian State a total of 
Ut 47597370907 (£17.4 million), including the ex gratia payment refened to above. 

The total amount to be received by the Italian State would therefore be 
Ut 117 600 million (£42.9 million). 

Crimin al proceedings 
Criminal action was brought in the Court of Genoa against three indiv iduals connected 

with the ownership and operations of the Haven. The accused were acquitted by a verdict delivered 
in November 1997. The prosecutor appealed against the verdict. 

AEGEAN SEA 
(Spain, 3 December 1992) 

The incident 
During heavy weati,er, the Greek OBO Aegean Sea (57 80 1 GRT) ran aground while 

approaching La Coruila harbour in north-west Spain. The ship, which was carrying approximately 
80000 tonnes of crude oil, broke in two and burnt fiercely for about 24 hours. The forward section 
sank some 50 metres from the coast. The stern section remained to a large extent intact. The oil 

49 



remaining in the aft section was removed by salvors working from the shore. The quantity of oil 
spilled was not known, but most of the cargo was either consumed by the fire on board the vessel 
or dispersed in the sea. 

Several stretches of coastline east and north-east of La Corufia were contaminated, as well 
as the sheltered Ria de FerroL Extensive clean-up operations were carried out at sea and on shore. 

Claims handling 
The Spanish authorities set up a public office in La Coruna to give information to potential 

claimants on the procedure for presenting claims and to distribute claim forms provided by the 
197 1 Fund. The 1971 Fund, the shipowner and tlle shipowner's P&l insurer, the United Kingdom 
Mutual Steamship Assurance Association (BemlUda) Limited (UK Club), established a joint claims 
office in La Contoa. 

Claims for compensation 
As at 3 1 December 1998, I 277 claims had been received by the Joint Claims Office, 

totalling Pts 24 809 million (£105 million). Compcnsation had been paid in respect of838 claims 
for a total amount of Pts I 712 million (£8.5 million). Out of this amount, the UK Club had paid 
Pts 782 million (£4.0 million) and the 197 1 Fund Pls 930 million (£4.5 million). 

Claims totalling some Pts 24 730 million (£ I 05 million) were submitted to the Criminal 
COlllt of first instance in La Contoa. These claims cOlTespond to a great extent to those presented 
to the Joint Claims Office. 

It is understood that some 60 companies and individuals, principally in the mariculture 
sector, have brought action in the Civil Court in La Coruna against the pilot, the Spanish State, the 
master, the shipowner, the UK Club and the 1971 Fund. The claims covered by these actions, 
which may total Pts 22 000 million (£93 million), were not filed in the criminal proceedings. The 
actions have not yet been served on the 197 1 Fund. 

Shipowner's right of limitation 
In 1992 the Criminal Court ordered the shipowner to constitute a linlitation fund and fixed 

the limitation amount at Pts 1 129 million (£4.8 million). The limitation fund was constituted by 
means of a bank guarantee provided by the UK Club for the amount set by the Court. 

Level of provisional payments 
In view of the uncertainty as to the total amount of the claims arising out of the Aegeal/ 

Sea incident, the 1971 Fund initially limited payments to 25% of the established damage suffered 
by each claimant. This figure was increased to 40% in October 1994. 

At the request of a Spanish oil company (Repsol Petroleo SA) the Executive Conunittee 
decided in Fcbruary 1998 that the claim presented by that company relating to clean-up operations 
and the removal ofthe oil on board the Aegea/! Sea, which had been settled out of court, could be 
paid in full, if the company furnished the 1971 Fund with a bank guarantee which would give the 
Fund adequate protection against overpayment in the event that the claims arising Qut of the 
incident ultimately had to be pro-rated. After such a bank guarantee had been provided, the 197 1 
Fund paid the balance of the company's claim. 

Criminal proceedings in La Coruna 
Criminal proceedings wcre initiated in the Criminal COUl1 of fIrst instance in La Coruiia 

against the master of the Aegea/l Sea and the pilot in charge of the ship's entry into the port of 
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La Corufia. The Court considered not only the criminal aspects of the case but also the claims for 
compensation which had been presented in the criminal proceedings against the shipowner, the 
master, the UK Club, the 1971 Fund, the owner of the cargo on board the Aegean Sea and the pilot. 

In a judgement rendered in Aplil1996 the Climinal COUlt held that the master and the pilot 
were both liable for criminal negligence. They were each sentenced to pay a fine ofPts 300 000 
(£1 200) or one day's imprisonment for each Pts 5 000 (£20) not paid. 

The master, the pilot and the Spanish State appealed against the judgement, but the Court 
of Appeal upheld the judgement in June 1997. 

Distribution of liabilities and questions relating to recourse 
The Criminal Court of first instance and the COUlt of Appeal held that the master of the 

Aegean Sea and the pilot were directly liable for the incident and that they were jointly and 
severally liable, each of them on a 50% basis, to compensate victims of the incident. It was also 
held that the UK Club and the 1971 Fund were dircctly liable for thc damage caused by the incident 
and that this liability was joint and several. In addition, the Courts held that the owner of the 
Aegean Sea and the Spanish State were subsidiarily liable. 

The question of whether the 1971 Fund should take recourse action against the pilot and 
the Spanish State was considered by the Executive Committee in October 1997. The Committee 
noted that when payments were made to claimants, the defendants who had made these payments 
could, in the view of the 1971 Fund1s Spanish lawyer, take recourse action to claim reimbursement 
[Tom the other defendants so that ultimately the master/UK Clubl197I Fund would pay 50% of the 
awarded amounts and the pilot/Spanish State would pay 50% of these amounts. 

The Spanish Government has maintained that, even if the Court held that the pilot was 
liable and that the Spanish State was liable for the acts of the pilot, it was crucial to differentiate 
the level of liabilities of each palty. The Government has stated that the judgements meant that the 
UK Club and the 1971 Fund should pay the maximum amount available under the 1969 Civil 
Liability Convention and the 1971 Fund Convention, and that the Spanish State would pay 
compensation only if the total amount of the established claims exceeded that amount. In addition, 
the Government has expressed the view that it would be inappropriate to address the question of 
recourse against the Spanish State, since the 1971 Fund had not taken recourse action against a 
State in any other case. 

The Spanish Government has presented two legal opinions on the distribution of liabilities. 
The first, by the Legal Department of the Ministry of Public Administrations, draws attention to the 
fact that the State has subsidiary liability, as opposed to the direct liability of the UK Club and the 
1971 Fund. In the opinion it is maintained that the Club and Fund would therefore have to respond 
to each of the claims within the limits of their respective liabilities under the Conventions. The 
opinion concludes that ti,e direct liability and the subsidiary liability represent a first and second 
degree liability, which imposes an obligation on those liable in the first degree and that the victim 
can seek enforcement against those subsidiarily liable only when the liability ofthose directly liable 
has been exhausted. The second opinion, given by a Spanish law tinn, also concludes that the 
liability of the UK Club and the 1971 Fund, within their respective limits of liability under the 
Conventions, precedes that of the Spanish State. It is stated that the liability of the Spanish State 
is subsidiary to the pilot's liability and limited to 50% of the total amount of compensation for 
which the pilot is liable. 
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The 1971 Fund has obtained an opinion from a former judge of the Spanish Supreme COUl1 
on the interpretation of the judgements as regards the distribution of liabi lities between the parties 
concerned. The opinion concludes that the claimants could request the execution of the Court of 
Appeal's judgement against the UK Club and the 1971 Fund and, until they had been fully 
compensated, also against the pilot and the Spanish State, which was subsidiarily civilly liable in 
relation to the pilot. In the opinion it is stated that, between them, the UK Club and the 197 1 Fund 
were liable for 50% of the damage and the State was liable for the other 50%. The lega l opinion 
states that the UK Club and the 1971 Fund could bring a recovery action against the State in the 
event that thcy paid the 50% of the damage which should have fallen on the Spanish State. The 
opinion concludes that the final distribution of the compensation payments between the various 
parties declared civilly liablc after all recovery actions have been callied out should be: the insurer 
and the 1971 Fund 50% of the total compensation for the damage (within their respective limits laid 
down in the Conventions), the Sta te the remaining 50%. 

[n April 1998 the Executive Committee instructed the Director to obtain a binding 
conmlitment by the Spanish Government to the effect that the Spanish State would not invoke the 
time bar if the 1971 Fund were to bling recove.y action against the Spani sh State. The Committee 
further instructed the Director that, should such a commitment not be given by the Government, 
the Fund should take such action in order to preserve the Fund's right, pending a solution of the 
disagreement between the State and the Fund. 

On 12 June 1998 the Spanish Govenunent and the 197 1 Fund concluded an agreement to 
the effect that the Spanish Govemment would not invoke the defence of time bar if the competent 
bodies of the Fund were to decide to take recourse action against the State to recover 50% of the 
amounts paid by the Fund in compensation, provided that such an action was taken within one year 
of the date of the agreement. 

The Courts' decisions in respect of claims for compensation 
If a claimant has not proved the quantum of the damage suffered, the quantification may, 

under Spanish law, be deferred to the procedure for the execution of the judgement. [n such a case, 
the cou.1 is obliged to determine the crite.i a to be applied for the assessment of the quantum of the 
damage suffered. In the Aegea/1 Sea case, the Criminal Court of first instance and the COM of 
Appeal considered the evidence presented by many claimants to be insufficient to substantiate the 
amount of the losses suffered and decided that these claims should be quantified during the 
procedure for the execution of the judgement. 

The Courts found that six claims totalling Pts 840 million (£3.3 million) were substantiated 
by acceptable evidence. Four of these claims related to clean-up operations or preventive measures 
and two belonged to the fishery sector. All other claims in the fishery sector were referred to the 
procedure for the execution of the judgement. 

For further details of the judgements and the positions of the parties in the court 
proceedings reference is made to the 1997 Annual Report, pages 56 - 59. 

Determinatioll of tbe maximum amount payable by the 1.971 Fund 
During the hearing in the Criminal COUlt of first instance, a number of claimants raised 

the issue of the method to be applied for convelting into Spanish Pesetas the maximum amount 
payable under the 1969 Civil Liability Convent ion and the 1971 Fund Convention which was 
expressed in (gold) francs (Poincare francs). Those claimants maintained that the amount should 
be convertcd using the free market value of gold, instead of on the basis of the Special Drawing 
Right (SDR), since the 1976 Protocol to the Fund Convention which replaced the franc as the unit 
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of account by the SDR o f the International Monetary Fund had not entcred into force at the time 
of the Aegean Sea incident. 

In the heating the 1971 Fund maintained that the conversion should be made on thc basis 
of the SDR, and invoked mainly the same reasons as it had used in the Cotllt proceedings in the 
Havell case (cfpage 46). 

In its judgement, the Criminal COUlt of first instance stated that as rcgards ille 197 1 Fund 
the applicable limit was the one laid down in Article 4 of the 1971 Fund Convention, ie on the basis 
of the SDR. Thc Court of Appeal held that the maximum amount payable by the 1971 Fund was 
900 million Poincar" franc s or 60 million SDR, which should be convelted into the national 
currency at the official value thereof in relation to a unit consisting of 65.5 milligrams of 900/ I 000 
fin e gold, or othcrwise in relation to the valuc of the cunency in relation to the SDR. The Court 
of Appeal sta ted that the claimants were entitled to opt for the method of conversion that they 
considered to be most favourable to them. 

The Executive Committee expressed the view that it would be difficult to apply the 
judgement if some claimants were to choose to have the maximum amount converted into Pesetas 
on the basis of the Poincar" franc, while others chose conversion on the basis of the SDR. If 
claimants chose to have the maximum amount cO l1 velied into Pesetas on the basis of the Poincare 
franc, this would have to be done using the last official value of gold in Spain, ie that of 
19 Novcmber 1967, since there was no longer an official value of gold. Convelt ing 900 million 
(gold) francs into Pcsetas on that basis would give Pts 4 179 105 000 (£ 17. 7 million). A conversion 
based on the value of the SDR on the date of the constitution of the shipowner's limitation fu nd, on 
the other hand, would give Pts 95 13473400 (£40 million). 

Question of time bar 
The question of time bar is governed by Al1icle VIII of the 1969 Civil Liability 

Convention as rcgards the shipowner and his insurer and by Article 6.1 of the 1971 Fund 
Convention as regards the 1971 Fund. In order to prevent his claim from becoming time-batTed, 
a claimant must take legal ac tion against the 1971 Fund within three years of the date when the 
damage occlllTed, or must notify the 1971 Fund before the expiry of that period of a legal action 
for compensation against the shipowner or his insurer. This peIiod expired in the Aegean Sea case 
fo r most claimants on or sholt ly after 3 December 1995. 

A number of cla imants in the fishelY and aquaculture sectors filed criminal accusations 
against four individuals. These claimants did not submit claims for compensation in those 
proceedings, but only reselved their right to claim compensation in future proceedings ( ie in civi l 
proceedings to be brought at a later date after the completion of the criminal proceedings) wi thout 
any indication of the amowlts involved. These claimants neither brought legal action against the 
1971 Fund within thc prescribed time period, nor notified the 1971 Fund of an action for 
compensation against the shipowner or the UK Club. In Decembcr 1995 the Executive Committce, 
recalling that it had prev iously decided that the strict provisions on time bar in the 1969 Civil 
Liability Convention and the 197 1 Fund Convention should be applied in evelY easc, took the view 
that these claims should be considered time-barred vis-it-vis the 1971 Fund. 

During 1998 the Spanish Government and the 1971 Fund exchanged legal opinions on the 
issue. 

The opinions presented by the Spanish Govenuncnt wcre given by the Legal Depal1mcnt 
of the Ministry of Public Administrations and a Spanish law finn. 
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The opinion by the Legal Department makes the point that, pursuant to Spanish procedural 
law, once criminal proceedings have been brought, the period for prescription does not start to run 
until the date when the criminal proceedings have been brought to an end. The opinion concludes 
that the compensation system laid down in the Conventions has to be interpreted and applied by 
the Spanish COUlis in accordance with other provisions of domestic law, and that the claims in 
question are not, under Spanish law, time-balTed. 

The law firm's opinion expresses the view that it is left to national law to deal with three 
fundamental issues, namely: 

(i) the possibility of extending or interrupting the three-year period; 
(ii) the possibility of considering that the right to claim has been exercised through the 

crimin al proceedings in accordance with national law; and 
(iii) the possibility of fulfilling the req uirement under Atticle VIII of the Civil Liability 

Convention through ' class action' whieh determines the 1971 Fund's liability. 

The opinion also addresses the point made by the 1971 Fund that the criminal actions were 
made against the master and the pilot and were therefore not actions under the Conventions. The 
opinion concludes that the actions against the 1971 Fund are not time-barred for the following 
reasons: 

(i) the actions had been brought within the period of six years of the incident, and the period 
of three years from the date of the damage had not been exceeded, since the determination 
of that date was to be made in accordance with domestic law; 

(ii) the eriminal proceedings could be considered as having been brought also against the 
persons who were strictly liable under the Conventions and the civil proceedings could not 
be pursued until the crinunal proceedings had been concluded; 

(iii) the commencement of criminal proeeedings fullilled the requirements of Article VIII of 
the Civil Liability Convention. Since that Convention did not enter into fur1l1er detail, it 
must be assumed that this question should be refetTed to national law. 

The 1971 Fund obtained an opinion ofa former Spanish Supreme COUlt judge. In the 
opinion he draws attention to the fact that provisions in international treaties ratified by Spain and 
published in the Official Journal form part of Spanish law, and that international treaties take 
precedence over non-constitutional domestic legal rules. In his view, the time bar provisions in the 
Conventions relate to the extinction of rights ('caducidad'). He expresses the view that elaimants 
who had filed criminal actions but who had not submitted claims for compensation in the criminal 
proeeedings, only reserving their right to claim in future civi l proceedings after completion of the 
criminal proceedings, had not interrupted the three-year time bar period laid down in the 
Conventions. \-le concludes that these claims should therefore be considered to be extinguished 
(time-barred). 

In view of the different opinions presented in respect of the time bar question, the Director 
was instrueted to study tlus complex issue htrther. The Exeeutive Conunittee noted however, that 
the civil aetions refelTed to above would be served on the 1971 Fund in the near future and that 
onee served the 1971 Fund would have to present all its defences within a shOlt time period. 
Pending further study, the COlllmittee instructed the Director to raise the defence of the time bar 
in the civil proceedings. 
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Executiou of the Court of Appeal's judgement and level ofthe 1971 Fund's payments 
Under Spanish law the Court of Appeal's judgement is not subject to appeal and, 

consequently, the judgement is enforceable in respect oftbe claims for whicb specific amounts have 
been awarded in compensation. 

The 1971 Fund was noti fied on 16 September 1997 of a decision, issued by the judge in 
charge of the execution of the judgement, which ordered the two defendants who bad been held 
directly liable, namely the OK Club and the 197 1 Fund, to pay the claimants the amounts of 
compensation awarded by tbe judgement as modified by the COUlt of Appeal, and the claimants 
were invited to submit evidence to substantiate their losses. 

The Spanish Government has stated that the Spanish constitution recognised the exclusive 
jurisdict ion of the Spanish Courts as regards the enforcement of judgements rendered by those 
Courts. It has therefore maintained that it would not be acceptable if the organs of the 1971 Fund 
took decisions contrary to the Spanish Courts. The Spanish Government has also considered that 
the caution exercised by the 1971 Fund in limiting tbe level of payments to 40% of ti,e damage was 
not justified, since the Spanish State would pay compensation in excess of the maximum amount 
of compensation available under the 1969 Civil Liability Convention and the 1971 Fund 
Convention. 

Although the enforceability of judgements rendered by national courts was recognised in 
the 1971 Fund Convention, the Executive Committee considered that, in view of the provisions of 
Article 8, the Convention also provided that such enforcement could be subject to a decision of the 
Assembly or of the Executive Conmlittec under Article 18.7 concerning the distribution of the total 
amount available for compensation under the Conventions. 

In view of the high degree of uncertainty as to the total amount of the established claims, 
both as regards many of the claims covered by the judgements of the Court of first instance and the 
Court of Appeal and as regards the claims which might be presented at a later stage in the civil 
proceedings (although the 1971 Fund took the view that these claims were time-barred), the 
Executive Committee decided that payments to the claimants who had been awarded a specific 
amount in the judgements should remain at 40% of the respective amounts so awarded. 

In June 1998 the 197 1 Fund paid four claimants in this category 40% of the awarded ' 
amounts, totalling Pts 142 million (£600 000). The remaining two claimants were offered such 
payments but have not accepted the offer. 

Loans to claimants 
In June 1997 the Executive COl1nnittee was infol111ed of the Spanish Govemment's 

decision to provide a credit racility ofPts 10 000 million (£42 million) for aquaculture companies 
and ofPts 2 500 million (£ 10.4 million) for shell fish harvesters and fishermen. This credit facility 
was set up through a Spanish State-owned bank. In October 1998 the Conunittee was infol111ed that 
the Spanish Government had decided to increase the credit facility to a maximum of 
Pts 22 500 million (£95 million). 

Search for a mechanism for progress towards solving the outstanding issues 
In February 1998 the Executive Committee considercd that it was necessary to find a 

mechanism which would enable progress to be made towards solving the outstanding issues so that 
claimants could be paid as soon as possible, respecting the basic principles of the Conventions and 
the principles of the admissibility of claims laid down by the Assembly and the Executive 
Committee, including the requirement for a claimant to submit evidence to substantiate his losses. 
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To this end, and within the framework of these principles, a Consultation Group composed of 
representatives of six delegations to the Executive Committee was set up to assist the Director in 
his search for solutions. 

On the Director's initiative, a meeting was held in Madrid in April 1998 with the Director 
of the Minister's Office (Director del Gabinete del Ministro) of the Ministry of Public 
Administrations, at which there was a constructive exchange of views concerning the main 
problems which had prevented progress from being made. 

Noting that the Spanish Government had accepted that the Spanish State was in any event 
liable to pay the total amount of the established claims in excess of the maximulll amount available 
under the 1969 Civil Liab ili ty Convention and the 1971 Fund Convention, that this amount was 
60 million SDR, and that the Spanish State was prepared to give a formal binding acceptance on 
these two points, the Executive Committee considered that, if such an acceptance were given, there 
would be no risk of overpayment by the 1971 Fund. The Committee therefore decided in April 
1998 that, subject to such an acceptance being given, the 1971 Fund should pay 100% of the 
amounts awarded by the Court of Appeal in respect of individual claims as well as 100% of the 
amounts established in final out-of-court settlements (to the extent that these claims had not already 
been paid). In June 1998, however, the Spanish Govemment informed the Director that, for 
consti tutional reasons, the Government was not prepared to make such a written commitment. 

In April 1998 the Executive Committee noted with satisfaction that the Spanish 
Government would in the near future make available to the 1971 Fund the assessments made by 
the Instituto Oceanognifico on behalf of tile Spanish authorities of the damage suffered by 
fishemlen and shellfish harvesters. The Director was instructed to examine these assessments with 
the assistance of the Fund's teclmical experts and consider whether, in the light of the assessments, 
further payments could be made to these claimants. However, those assessments hav.e not yet been 
made available to the 1971 Fund. 

A further meeting was held between the Spanish Government and the 1971 Fund in 
October 1998 at which the main outstanding issues were discussed. 

In October 1998 the Executive Committee instructed the Director to continue his 
discussions with the Spanish Government so as to enable progress to be made towards solving 
outstanding issues. 

The Director intends to pursue the discussions with the Spanish Government. 

BRAER 
(Ullited Kingdom, 5 JOIIIlWY 1993) 

The incident 
The Liberian tanker Braer (44 989 GRT) grounded south of the Shetland Islands (United 

Kingdom). The ship evenhrally broke up, and both the cargo and bunkers spilled into the sea. Due 
to the prevailing heavy weather, most of the spilt oil dispersed naturally, and the impact on the 
shoreline was limited. Oil spray blown ashore by strong winds affected famlland and houses close 
to the coast. 

The United Kingdom Government imposed a fishing exclusion zone covering an area 
along the west coast of Shetland which was affected by the oil, prohibiting the capture, harvest and 
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sale of all fish and shellfish species from within the zone. The ban was liftcd in stages for various 
species, with the exception of mussels and Norway lobsters, for which the ban remains in force. 

Claims settled out of court 
N; at 31 December 1998, some 2 000 claims for compensation had been paid, wholly or 

partly, fora total amount of approximately £45.4 million. Out of this amount the 1971 Fund had 
paid some £40.6 million and the shipowner's P&l insurer, AssurancefOreningen Skuld (Skuld 
Club), some £4.8 million. In addition, claims amounting to £5.2 million have been accepted as 
admissible but have not yet been paid. 

Suspension of payments 
In October 1995 the Executive COITuni ttee took note of the total amount of the claims 

presented so far and noted that a number of claimants intended to bring legal actions against the 
shipowner, the Skuld Club and the 1971 Fund. The Committee decided to suspend any further 
payments of compensation until the Committee had re-examined the question of whether the total 
amount of the established claims would exceed the maximum amount available under the 1969 
Civi l Liability Convention and the 1971 Fund Convention, viz 60 million SDR. The suspension 
of payments is still in operation. 

Court proceedings 
General situation 
Claims against the 1971 Fund became time-balTed on or shortly after 5 January 1996. By 

that date some 270 claimants had taken action in the Court of Session in Edinburgh against the 
shipowner, the Skuld Club and the 1971 Fund. The total amount claimed was approximately 
£80 million. 

By the end of 1998 57 cla ims amounting to £8.3 million had been wiUldrawn from the 
legal proceedings. Fifty-nine of the claims pending in court, totalling £25.6 million, have been 
settled for a total amount of £4.3 million. The clai ms remaining in the legal proceedings total 
£41.9 mi ll ion. 

The court actions relate mainly to claims for reduction in the price of salmon, loss of 
income in the fi shing and fish processing sector, personal injury and damage to asbestos cement 
roof coverings. The majority of tilese claims were rejected by the 197 1 Fund on the basis of 
decisions taken by the Executive Committee, or because the claimants had not presented sufficient 
supporting evidence. Some claimants, eg the United Kingdom Government and a number of 
fishcll11en, took legal action to preserve their right to make it possible to continue discussions for 
the purpose of alTiving at out-of-court settlements. 

Most ofthe claimants did not include in their original court actioll sufficient details of the 
alleged losses to enable the 1971 Fund to assess the validity of their claims. Most claimants have 
still not produced sufficient documentation to substantiate their claims. 

Smolt supplier 
In 1994 the Executive Committee considered a claim presented by Landcatch Ltd 

Olereafter refelTed to as "Land catch") for £2.6 million plus interest. Landcatch supplied smolt to 
salmon fanners on Shetland from its installation on mainland Scotland some 500 kilometres from 
Shetland. The claim related to losses allegedly suffered as a result of the Brae,. incident having 
intclTIlpted the nOlIDai stocking of salmon smolt in Shetland waters. The Committee rejected this 
claim as not fulfillin g the criteria for the admissibility of claims for compensation. 
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Landcatch pursued its claim against the shipowner, the Skuld Club and the 1971 Fund in 
the Court of Session. The main argument invoked by Landcatch was that the United Kingdom 
Merchant Shipping (Oil Pollution) Act 1971 and the Merchant Shipping Act 1974, whi ch gave 
effect to the 1969 Civil Liability Convention and tI,e 1971 Fund Convention, imposed an absolute 
liability of indetenminate extent in respect of all losses caused by contamination. 

With respect to the arguments prescnted by the parties in the court proceedings, reference 
is made to the 1997 Annual Report, pages 63 - 65. 

The Court agrced with the position of the shipowner, the Skuld Club and the Fund that, 
although the statutOlY provisions imposed liability for pure economic loss, there was nothing in the 
provisions to suggest that the limitations upon the recoverabi li ty of economic loss in general law 
were to be displaced. The Court stated that Landcatch's primary argument would extend the scope 
of statutOlY liabilities in the case beyond any reasonable limit and beyond any limit which 
Parliament could have contemplated. It was also stated that although the purpose of the 1971 Fund 
was to provide full compensation to victims, the Fund's liability was limited. Thc Court stated that 
this suggested that the Fund was to compensate proximate c laimants and not remote claimants . In 
conclusion the Court held that the liability for pure economic loss could be satisfactorily interpreted 
to mean a liability for such loss where it was directly caused by the contamination in accordance 
with the established principles of Scots law. 

Landcatch has appealed against the judgement to the Inner House of the Court of Session 
(the COllli of Appeal for Scotland). The appeal will be heard in January and March 1999. 

Smolt purchaser 
In 1995 the Executive Committee considered a claim by a Shetland-based company, 

Shetland Sea Fanns Ltd, in respect of a contract to purchase smolt from a related company on the 
mainland. The smolt had eventually been sold at 50% of its purchase price to another company in 
the same group. The Executive Committee accepted that the claim was admissible in principle, but 
cons idered that account should be taken of any benefits derived by other companies in the same 
group. Attempts to settle the claim out of court failed and the company took legal action against 
the shipowner, the Skuld Club and the 197 1 Fund. 

Shetland Sea Fanns Ltd claimed compensation for £2 million allegedly relating to losses 
on the resale of tile smolt and loss of profit on the sale of salmon which would have been reared 
from the smolt. The shipowner, the Skuld Club and the 1971 Fund maintained that the company 
could not, as a matter of law, recover damages for loss of profits from the sale of a finished item 
(salmon) and also recover the costs of the raw material (smolt) needed to produce the finished item. 

In September 1998 the Court rejected the argument of the shipowner, the Skuld Club and 
the 1971 Fund and decided that the matter could not be resolved purely as a matter of law and that 
evidence had to be presented as to whether the company was enti tled to compensation and, if so, 
to what extent. After a detailed examination of the judgement, the shipowner, the Skuld Club and 
the 1971 Fund decided not to pursue an appeal against the Court's decision. This claim wi ll be the 
subject of a hearing on the facts in November 1999. 

Adverse health effect, 
A claimant took legal action against the shipowner, the Skuld Club and the 1971 Fund for 

£250000 alleging that he had suffered adverse health effects as a resul t of contamination following 
the grounding of the Braer. He maintained that he had suffered stress, anxiety and depression as 
a result of pollution damage to livestock, fields and crops owned by a partnership of will ch he was 
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a partner. At a preliminary hearing on admissibility, it was argued by the shipowner, the Skuld 
Club and the Fund that the alleged stress and depression were not damage caused by contamination 
or pollution damage in tenns of the statutory provisions which implement the 1969 Civil Liabi lity 
Convention and the 1971 Fund Convention into United Kingdom law. It was accepted by the 
shipowner, the Skuld Club and the Fund that damage for the purposes of the legislation could 
include physical injury. 

The COUlt held that, without having heard evidence as to the law, it could not resolve the 
legal question as to whether psychological symptoms caused by contamination of livestock, fields 
and crops which the claimant actively fanned as a partner were encompassed within the statutory 
provisions. 

The shipowner, the Skuld Club and the 1971 Fund appealed against this decision on the 
basis U,at claims in respect of stress, anxiety, depression or other such symptoms ofa psychological 
nature did not fall within the ambit of damage caused by contamination within the above-mentioned 
statutOlY provisions. They also argued that claims for psychological damage allegedly caused by 
tlle effects of witnessing damage by contamination to property were not sufficiently proximate to 
constitute damage caused by contamination or pollution damage in the tClms of the provisions. The 
appeals will be heard in June 1999. 

Salmon price damage claims 
A number of salmon fanners maintained that the price of Shetland farmed salmon sold 

from outside the exclusion zone was depressed for a period of at least 30 months as a result of the 
incident and claimed compensation for the losses from such pri ce depression. The shipowner, the 
Skuld Club and the 1971 Fund concluded, on the basis of advice from their experts, that there was 
a rail in the relative price of Shetland salmon for six months following the Braer incident, and the 
Fund - with the agreement of the shipowner and the Skuld Club - paid compensation totalling 
£3 11 600 to a number of claimants on that basis, but further compensation for the period thereafter 
was rejected. 

Further claims in this category amounting to £11.3 million became the subject of legal 
proceedings. Three of these claims, totalling £600 000, were later withdrawn. 

One salmon price damage claim was the subject of a hearing on admissibility in principle 
in November 1998. The claimant argued that the Court had been mistaken in its decision in respect 
of the claim of Landcatch, where the Court held that claims for relational economic loss were not 
admissible. The claimant identified four factors which in his view distinguished the salmon price 
damage claim fi·om the claim of Land catch, namely thc fact that there was a proximity between thc 
claimant's famls and the exclusion zone, that the claimant's business was in aquaculture, that the 
claimant shared the same market as fish fanl1s located in the exclusion zone, and that Shetland 
salmol1 was a recognised product with a special market identity. 

The shipowner and the Skuld Club maintained that the claim was inadmissible, si nce the 
salmon farmer had not suffered any loss caused by contamination. They argued that the claimant 
had suffered no more than relational economic loss and referred to the Court's judgement in the 
Landcatch case. The 1971 Fund, which had intervcned in the proceedings, did not make any 
submission on the general question of admissibility of this claim, having already made provisional 
payments to the claimant in respect oflosses suffered during the six months following the incident. 

In a judgement rendered in Decembcr 1998 the Court took the view that the factors 
advanced by the claimant did not provide any material ground for distinction between the case 
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under consideration and the Landcatch case. The Court pointed out that all that had happened was 
that damage to other parties' property had caused the claimant to suffer economic loss. The COUlt 

held that the salmon fanner's claim was no more than one for relational economic loss , similar to 
that of Land catch which had been rejected by the Court in a previous judgement. The fact that the 
1971 Fund had made interim payments to the claimant was in the Court's view irrelevant. 
Accordingly, the claim was dismissed. 

The claimant has appealed against the judgement. 

Claim by P & 0 Scottish Ferries Lld 
In 1995 the Executive Committee considered a claim for £900000 submitted by P & 0 

Scottish Ferries Ltd for alleged loss of income from its fcrry service between Aberdeen and 
Shetland as a result of a reduction in the number of tourists vis iting the Shetland Islands and a 
reduction in the volume of frei ght. P & 0 Scottish Fenies Ltd, whose main office is in Aberdeen, 
is the only operator of passenger ferries between Shetland and the United Kingdom mainland 
(Aberdeen). The Committee took the view that the criterion of reasonable proximity had not been 
fulfilled. In particular, it was considered that there was not sufficient proximity between the 
claimant's activity and the contamination. It was also considered that the claimant's business did 
not form an intq,rral part of the economic activity of Shetland. For these reasons, the cla im was 
rejected. 

The company took legal action against the shipowner and the Skuld Club, and notified the 
1971 Fund of the actions, claiming compensation for an amount of £900000, subsequently reduced 
to £680 000. The company argued that the Court had been mistaken in the decision in the 
Landcatch case, where it was held that cla ims for relational economic loss were not admissible. 
The company further maintained that this case was distinguishable from the Landcatch and salmon 
price damage claims in that there was sutlicient proximity between the company and the 
contamination to establish liability. The shipowner, the Skuld Club and the 1971 Fund maintained 
that this case was one concerning relational economic loss, that the damage covered by the claim 
was too remote and that the action should therefore be dismissed. 

The Court is expected to render its judgement in January 1999. 

Fish processors' Claims 
Compensation totalling £3 .2 million has been paid to 17 fish processors and associated 

services, mainly for losses suffered as a result of being deprived of thc supply of fish from the 
exclusion zone. 

Six claims submitted by fish processors totalling £7.7 million are pending in court . The 
claims relate to losses allegedly suftered as a result of a reduction in the processing of certain types 
of fish and shellrish during the period 1993 - 1995. The 1971 Fund has been unable to take a 
position on these claims as the evidence submitted by the claimants to substantiate the losses is 
insufficient to make an assessment of the alleged losses. 

In December 1998 representatives of the 1971 Fund and some of the claimants met to 
determine whether the claimants had any more evidence to substantiate their claims in order to 
allow the Fund to review its assessments. The claimants indicated that they did have ev idence to 
support the claims) but that they had so far only presented the minimum amount of infOlTImtion 
since preparation of all of the evidence would be time consuming. They stated that this work would 
not be done until after there had been a court heming, scheduled for June/July 1999, and an ensuing 
COUlt decision as to the admissibility of the claims. 

60 



Executive Committee chaired by Mr Popp 
(photograph: John Ross) 

Legal aclio/! by Frall/gord Lld 
In October 1998 a claimant, Framgord Ltd, took legal action against the 1971 Fund 

requesting a declaration judgement on two points. The claimant requested a declaration to the 
effect that the 1971 Fund was not enti tled to take into account payments made prior to the 
establishment ofliability on the pmt of the shipowner and his insurcr, when ca lculating the upper 
limit ofthc Fund's liability. The clain1ant also requested that the liability of the 1971 Fund should 
be calculated by reference not to Special Drawing Rights but to the free market value of gold. 

A hearing took place in December 1998 at which the Skuld Club and the 1971 Fund 
requested that !lns action should not bc considered until it had been determined whether Framgord 
Ltd's compensation claim was admissiblc. The Court granted this request. 

Property damage claims 
Claims were submitted for damage to asbestos cement tiles and coo11gated sheets used as 

roof coverings for homes and agricultural buildings, winch the claimants alleged was a rcsult of 
pollution. 

A detailed investigation was carried out by consulting cngineers engaged by the 1971 Fund 
and the Skuld Club, who concluded that the analysis of the physical characteristics of the materials 
revealed nothing which was inconsistent with thc age ofthc roofs, their degree of cxposure and the 
standard of workmanship and maintenance. According 10 the consulting engineers, the physical 
and microstructural analyses revealed no evidence that oil from the Braer had contributed to the 
deterioration ofthe matetials examined. The consulting engineers stated that the chemical analyses 
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and the petrographic examinations revealed no evidence that petroleum hydrocarbons bad 
penetrated the materials or caused any kind of deterioration. In the light of the results of the 
investigation, the 1971 Fund rejected the claims relating to the asbestos roofs. 

Eighty-four claims in this category, for a total of £8 million, became the subject of legal 
proceedings, although subseq uently 32 claims totalling £2.1 million were withdrawn. No 
satisfactory technical evidence has been presented in support of these claims which were originally 
based on the assumption that the alleged damage was caused by oil. The claimants' expert now 
hypothesises, however, that the active component present in the dispersants used to treat the oil was 
the cause. The 197 I Fund's experts do not consider that the report of the claimants' expert provides 
satisfactory evidence that the dispersants causcd the alleged damage. 

It is expected that a court hearing on thesc claims will take place in May 1999. 

Right of limitation of the shipowner and his insnrer 
In September 1997 the Court of Session decided that the Skuld Club was entitled to limit 

its liability in the amount of 5 790 052.50 SDR (£4.9 million). The COUl1 has not yet considered 
the question of whether or not the shipowner is entitled to limit his liability. 

In 1996 the Executive Committee decided that the 197 I Fund should not challenge the 
shipowner's right of limitation or take legal action against him or any other person to recover the 
amounts paid by the 1971 Fund in compensation. 

KEUMDONG N°S 
(Republic of Korea, 27 September 1993) 

The incident 
The Korean barge Keumdollg N°5 (481 G R T) collided with another vessel near Yosu on 

the southern coast of the Republic of Korea. As a result an estimated I 280 tonnes of heavy fuel 
oil was spilled from the Keumdong N°5. The oil quickly spread over a wide area due to strong tidal 
currents and affected mainly the north-west coast of Namhae is land. 

The Korean Marine Police carried out clean-up operations at sea, using its own vessels as 
well as ships belonging to a Port Authority and fishing boats. Clean-up contractors were engaged 
for the onshore clean-up operations, and a labour force of over 4 000 villagers, policemen and army 
personnel was employed. 

Claims for compensation 
Claims relating to the cost of clean-up operations were settled at an aggregate amount of 

Won 5 600 million (£2.5 million) and were paid by the shipowner's P&l insurer by September 
1994. The total amount paid by the insurer by far exceeds the limitation amount applicable to the 
Keumdong N°5, Won 77 million (£53000). The 1971 Fund made advance payments to the insurer 
totalling US$6 million (£4 million) in respect of these subrogated claims. 

The incident affected fishing activities and the aquaculture industry in the area. Claims 
for compensation were submitted by the Kwang Yang Bay Oil Pollution Accident Compensation 
Federation, representing 11 fishery co-operatives with some 6 000 members in all. The total 
amount of the claims presented was Won 93 132 million (£46 million). 
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During the period July 1995 - September 1996 agreements were reached on most of 
the claims presented by the Kwang Yang Bay Federation. The amounts agreed totalled 
Won 6 163 million (£4.2 million), compared wi th a total amount claimed of Won 48047 million 
(£24 million). These claims have been paid in full for the agreed amounts. 

Legal actions 
The Yosu fishery co-operative left the Kwang Yang Bay Federation and took legal action 

against the 1971 Fund in May 1996. Claims for damage to the common fishery grounds totalling 
Won 17 162 million (£8.6 million) were filed in court. [n addition, claims were submitted by over 
900 individual members of this co-operative (fishing boat owners, set net fishing licence holders 
or onshore fish culture facility operators). These claims totalled Won 1 641 million (£820 000). 

The experts engaged by the 1971 Fund and the shipowner's P & [ insurer, the Standard 
Steamship Owners' Protection and Indemnity Association (Bermuda) Lld (Standard Club) assessed 
the losses allegedly suffered by all the clai mants of the Yosu co-opcrative at Won 810 million 
(£405 000). The experts considered that the alleged productivity of the common fishery grounds 
was exaggerated and inconsistent with official records and field obselvations, and that the 
intelTuption of business was significantly shorter than that alleged by the claimants. The loss of 
earnings claimed by the fishing boat and set net operators was considered too high in the light of 
an analysis of information provided by the claimants concerning their normal fishing activity, and 
certain claims rela.ted to losses suffered outside the area affected by the oil. The operators of the 
fish cul ture facilities did not provide evidence that the alleged losses were caused by the oil spill. 

A mediation hearing was held before the Court in October 1998 to consider the individual 
fishing boat claims. The 1971 Fund explained the methods used by its experts for determining the 
loss of earnings in respect of different sizes of fishing vessels engaged in various fi shing sectors. 
The claimants did not agree with the 1971 Fund's assessment methods. 

The COUlt rendered a compulsory mediation decision in early December 1998. The Court 
accepted most of the 1971 Fund's arguments, but decided that the compensation for unregistered 
and unl icensed fishing boat claimants should be calculated in the same way as for registered and 
licensed claimants. Although the Court did not give a detailed explanation for its decision, it stated 
that income from business prohibited by law was not necessarily an illega l income which was 
inadmissible for compensation. The COlllt stated that when deciding on the admissibility of claims 
the Court should take into account, on a case by case basis, the original purpose of the law in 
question, the degree of blameworthiness of the claimant and the degree of illegality of the act. In 
the Court's view the income of unli censed fishermen ill this case did not appear to be illegal 
income. The COlllt awarded the unlicensed fishing boat claimants Won 65 million (£32 500). 

The position taken by the Court in the mediation decision was at variance with the policy 
adopted by the 1971 Fund, ie that claims for loss of income by fishennen operating without a 
required licence were inadmissible. As far as the 1971 Fund is aware, there were no such 
circumstances in respect of the claims dealt with in the mediation decision. The 197 1 Fund 
illerefore lodged an opposition to the Court's mediation decis ion. The Court wi ll resllllle the normal 
proceedings and will render a judgement in due course. The Court will also render its judgement 
in respect of the Yosu co-operative's claim and of the other claims by members of that co-operative. 

An arkshell fishery co-operative brought legal action against the 197 1 Fund in respect of 
a claim for Won 4 160 million (£2 .1 million). This claim relates to damage allegedly caused during 
1994 to the arkshell cultivation fanns of its members. The co-operative has reserved its right to 
increase the amount later for damage not yet quantified which would allegedly be suffered after 
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1994. This claim has been rejected by the 1971 Fund bccause there was no evidence that the 
alleged damage was caused by oil pollution. The COllIt has completed the hearing and will render 
its judgement on this claim in due course. 

The experts engaged by the 1971 Fund and the Standard Club have assessed the claims 
pending in court at less than Won I 500 million (£750 000). 

Limitation proceedings 
The shipowner made an application to the competent district court that limitation 

proceedings should be opened. The Standard Club paid the limitation amount plus mterest, 
corresponding to Won 77 million (£33000), in casli to the Court in December 1994. The Court 
prepared a table setting out the distribution of the limitation fund to the various claimants. The 
limitation fund was distributcd to the clamlantS and the limitation proceedings were completed in 
August 1995 . 

ILIAD 
(Greece , 9 October 1993) 

The Greek tanker lIiad (33 837 GRT) grounded on rocks close to Sfaktiria island aftcr 
leaving the port of Pylas (Greece). The Iliad was carrying about 80 000 tonnes of Syrian light 
clUde oil, and some 200 tonnes was spi lled. The Greek national contingency plan was activated 
and the spill was cleaned up relatively rapidly. 

In March 1994 the shipowner's P&l insurcr established a limitation fund amounting to 
Drs 1 496 533 000 (£3.2 million) with the competent court by the deposit of a bank guarantee. One 
claimant took legal action to challenge the shipowner's right to limit his liability. The Court of first 
instance rejected this action. The claimant appealed against that decision but the appeal was 
rejected. 

The Court decided that claims should be lodged by 20 January 1995. By that date, 
527 claims had been presented, totalling Drs 3 071 million (£6.6 million) plus Drs 378 million 
(£810 000) for compensation of'moral damage'. 

The Court appointed a liquidator to examine the claims in the limitation proceedings. It 
is expected that this examination will be completed in the near future . 

Claims against the 1971 Fund m respect of this incident became time-ban'ed on or shortly 
after 9 October 1996. With the exception of a fish fann , the shipowner and the P&l insurer, the 
claimants failed to take action against tile 1971 Fund or to notify tile Fund fonnally of an action 
brought again st the shipowner and his insurer. These three claims total Drs 1 339 million 
(£2.9 million). 

BOYANG N°Sl 
(Republic of Korea, 25 May 1995) 

The Boyal1g N°51 ( 149 GRT), registered in the Republic of Korea, collided with another 
Korean vessel, the Ocean Daisy, off Sandbaeg Do (Republic of Korea). The Boyallg N°51 was 
eanying some 160 tonnes of diesel oil and heavy fuel oil in its cargo tanks which was to be 
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delivered as bunker oil to fishing vessels. As a result of the collision, the Boyang N°51 sank and 
the oil cargo was spilled. 

The Pusan Marine Accident Inquiry Agency canied out an investigation into the cause of 
the incident. The investigation showed that the incident was due mainly to the Ocean Daisy's 
failure to sail at a safe speed, but that the Boyang N°51 had contributed to the incident by not taking 
proper action to avoid the collision. 

The owner of the Oceall Dai~]' incurred clean-up costs totalling Won 142 million 
(£70000). 

The 1971 Fund was notified of the incident by the P & [ insurer of the Ocean Daisy in 
April 1998, ie nearly three years after the incident. 

The owner of the Boyang N°51 commenced limitation proceedings in the competent 
District COUlt on the ground that the Boyallg N°51's liability for the cost of the clean-up operations 
incuned by the owner of the Ocean Daisy could be limited under the 1969 Civil Liability 
Convention separately without first having made a set off between the counter claims of the parties. 
The owner of the Ocean Dai!.], maintained that limitation could not be applied to claims until the 
counter claims of the two parties had been set off against each other. The District Court agreed 
with the position taken by the owner of the Boyang N°51 and granted the request to limit his 
liability and determined the limitation amount at 19 817 SDR (£ 17000). 

The owner of the Ocean Dai~y appealed against this decision. The COUl1 of Appeal upheld 
the District Com1's decision . The owner of the Ocean Daisy appealed to the Supreme Court, which 
also con finned the District Court's decision. 

In April 1998, before the Supreme Com1 rendered its decision, the owner of the Oceall 
Daisy requested that the 1971 Fund should agree to an extension of the three-year time bar period, 
which would expire on or shortly after 25 May 1998. The owner of the Ocean Daisy stated that he 
would like to reach an out-Of-COUli settlement with the 1971 Fund. The Executive Committee 
decided in April 1998 that, in line with the position taken by the 1971 Fund in previous cases, the 
three-year period laid down in Article 6.1 orthe 1971 Fund Convention could not be extended. 

The claim by the owner of the Ocean Daisy became time-batTed, since no legal action was 
taken against the 1971 Fund before the expilY of the time bar period. 

DAEWOONG 
(Republic of Korea, 27 June 1995) 

The Korean tanker Dae WoolIg (642 GRT), laden with 1 500 tonnes of heavy filel oil and 
70 tonnes of diesel oil as cargo, ran aground off the port ofKojung some 150 kilometres south-west 
of Seoul, 011 the west coast of the Republic of Korea. Two cargo tanks were damaged, and 
approximately one tonne of oil spilled into the sea. 

Some small islands and inlets near the site of the incident were contaminated by oil. 
Clean-up operations were carried out by the Marine Police and contractors applying dispersants and 
sorbents. Some mariculture facilities were also affected by the oil spill. 
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The Marine Police and a private contractor presented claims in respect of the clean-up 
operations for Won 31 million (£24 000) and Won 14 million (£ 11000), respectively. The claim 
oflhe clean-up contractor was settled at WOIl 12 million (£10000). The Marine Police's claim was 
settled for the amount cla imed. 

The limitatioll amowlt applicable to the Dae Woong is estimated at Won 95 million 
(£65 000). The ship was not covered by any insurance or other guarantee at the time of the 
incident. 

Although the aggregate amount of the clainls settled was below the limit ofthe shipowner's 
liability, the shipowner did not pay these claims. The shipowner has not conmlenced limitation 
proceedings. An investigation by the 1971 Fund into the financial si tuation of the shipowner 
showed that the shipowner had no substantial assets. The 1971 Fund therefore paid the settled 
claims in June 1996. 

There were indications that some fishelY cQHoperatives would submit compensation claims. 
However, no such claims have been presented. Further claims were time-batTed on 27 June 1998. 

SEA PRINCE 
(Republic o/Korea, 23 July /995) 

The incident 
The Cypriot tanker Sea Prince (144 567 GRT) grounded off Sorido island near Yosu 

(Republic of Korea). Explosions and fire damaged the engine room and accommodation area. 
Some 5 000 tonnes of Arabian crude oil was spilled as a result of the grounding. During thc 
following weeks small quantities of oil leaked fi'om the half-submerged section of the tanker. Small 
quantities of oil reached the Japanese islands of Oki. 

Clean-up operations and impact on aquaculture and fisheries 

Sma ll areas of rocky coasts, sea wall defences and isolated pebble beaches were affected. 
Most of the clean-up operations were completed by the end of October 1995, and the remainder 
lVere completed in July 1996. Buried oil was found at one location, and removal of this oil was 
carried out in October 1996. 

In addition to traditional fisheries , intensive aquaculture is can-ied out in the area, 
particularly around the islands near Sorido. Floating tish cages, mussel fanns and set nets were 
oiled to vmying degrees. 

Level of the 1971 Fund's payments 
In view of the fact that thc aggregate amount of the claims presented or indicated greatly 

exceeded the maximum amount available under the 1969 Civil Liability Convention and the 1971 
Fund Convention, the Executive Conmlittec decided in December 1995 that the 1971 Fund's 
payments should be linlited to 25% of the established damage suffered by each claimant. In June 
1997 the level of the 197 1 Fund's payments was increased to 50%. 

By the beginning of March 1998 nearly all the outstanding claims in the fishery sector and 
tourism sector had been settled on the basis of the method of assessment used by the 197 1 Fund's 
experts, and the amOllnt ofthe shipowner's claim for the costs of the measures to remove the ship 
and related operations had been clarified. In view of these developments, and as authorised by the 
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Executive Committee, the Director decided tbat the 1971 Fund should pay all settled claims in full 
(to the extent that they had not already been paid). 

Claims for compensation 
Nearly all claims relating to clean-up operations have been settled. These claims have 

been paid in full (approximately Won 19 700 million (£9.8 million)) by the shipowner and his 
insurer, the United Kingdom Mutual Steamship Assurance Association (Bermuda) Limited 
(UK Club), who have presented subrogated claims to the 1971 Fund. 

In August 1996 the 1971 Fund made an advance payment of £2 million to the UK Club 
in respect of its subrogated clean-up claims. At the rate of exchange applicable at that time, this 
payment represented less than 25% of the amounts for which the Club had presented sufficient 
support ing documentation. 

The Japanese Maritime Safety Agency presented a claim for its clean-up operations at sea 
in the vicinity offhe Oki islands for a total of¥360 000 (£1 800). This claim was accepted in full 
by the 1971 Fund. 

In April 1998 the shipowner filed two additional claims with the limitation court, one for 
the cost of post-spill environmental studies for Won I 140 million (£570 000) and the other for 
costs totalling Won 135 million (£59 000) associated with additional clean-up undertaken by the 
shipowner in early 1998. Both the studies and the clean-up related to the spills from bofh the Sea 
Prince and the HOl1am Sapphire incidents (see page 73). 

The post-spill environmental studies involved the measuring of petroleum hydrocarbons 
in sea water, sedirnents and marine products. Although the sludies were reported to be for the 
purpose of obtaining in forma lion which could be used for the restoration of the polluted areas, the 
contracts between the shipowner and the Korea Maritime Institute and Seoul National University 
(the bodies which undertook the studies) clearly stated that the studies were not to be conducted 
so as to relate to any foml of compensation arising out of the incidents. 

The 1971 Fund took the view that the post-spill environmental studies appeared to 
duplicate the work of sampling and analysing sea water, sediments and marine products undel1aken 
by the experts appointed by the UK Club and 1971 Fund in 1995 to ass ist with the assessment of 
claims for alleged damage to fisheries. The Fund therefore rejected the claim for the cost of these 
studies. 

On the basis of surveys carried out by the 1971 Fund's experts prior to and during the 
period of the additional clean-up, these experts took the view that the operations were not 
technically justified. Although buried oil was found at most of the locations which were subj ected 
to further cleaning, the quantities were small, the oil was hard to find and the contamination was 
sporadic. Not all the oil samples collected matched the oils spilled from the Sea Prince and HOl1al1l 
Sapphire. The experts concluded that the remaining oil did not pose any threat to fisheries and 
tourism nor did it represent an aesthetic problem. Furthennore, because of the difficulty of finding 
and get ting access to the remaining oil, they considered that the clean-up would involve harsh, 
intrusive and seriously dismptive methods likely to cause more damage than the oil itself. In the 
light of the expel1s ' opinion, the 1971 Fund informed the shipowner that the Fund considered that 
the cost incurred for the additional clean-up did not qualify fo r compensation. 

In June 1998 fhe 1971 Fund' s technical experts reassessed a number of claims presented 
by the owners of onshore aquaria and hatcheries for stock losses , allegedly caused by the oil spilled 
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from the Sea P";lI.ce. Thcse claims, which totalled Won 4 734 million (£2.7 million), had been 
initially assessed at zero pending further evidence. Subsequent investigations by the cxpcl1s 
indicated, however, that while there was no evidence of the alleged stock losses, the owners of the 
facilities had undertaken a number of pmdent preventive measures at the time of the incident, such 
as monitoring their sea water intakes and cleaning or replacing filters. The expcI1s assessed the 
costs of these measures at Won 76 million (£38 000). Settlements were reached with most of these 
claimants in accordance with the experts' assessment. 

The expelts also completed the assessments of the last outstanding claims in the fishery 
sector, which related to alleged loss ofeamings suffered by the owners of 159 fishin g vessels who 
were mcmbers ofa FishelY Co-operative Associarion. The claims, which totalled Won 73 million 
(£36000), were assessed in respect oUhe owners of 129 vessels at Won 18 million (£8 000). 
Settlements were reached with those claimants for the assessed amounts. The claims by the owners 
of the remaining 30 vessels were considered inadmissible, s ince the owners had failed to submit 
valid licences. 

The most important fishery claims for which settlement agreements have not been reached 
are those re lating to caged fish submitted by members of another Fishery Co-operative Association, 
for a total of Won I 181 million (£590 000). These claims have been assessed by the 1971 Fund's 
experts at Won 148 million (£74 000). 

The shipowner has presented a claim for Won 20 900 million (£10.5 million) relating to 
the cost orthe measures associated with the work canied out under contract to remove the ship and 
related operations. The shipowner has not yet presented sufficient documentation in SUppOlt of this 
elaim to enab le the 1971 Fund to assess it. 

Limitation proceedings 
"l1,e limitation amount applicable to the Se" Prillce is 14 million SDR, cOlTesponding to 

Won 24 000 mi lli on (£12.0 million) at the exchange rate applicable on3 1 December 1998. The 
limitation fund has not yet been constihlted and the limitation amount in Won has therefore not yet 
been fixed. 

The competent district court issued an order for the commencement of limitation 
proceedings and decided that all claims should be filed by 28 August 1996. By that date claims 
tota lling WOll 120000 mill ion (£43 million) had been submitted. These included clean-up claims 
totalling Won 44 500 million (£ 16 million), fishery claims totalling Won 70 700 million 
(£25 million) and claims relating to tourism and agriculture for Won 4 600 million (£1.6 million). 
The 197 1 Fund submitted claims subrogated from the UK Club in the amount of £2 million. The 
shipowner filed a claim for the cost of the measures associated with the work can-ied out under 
contract to removc the oil and the vessel and rclatcd operations for US$24.8 million (£15.1 million). 

At a hearing held in Jan ualY 1997 the shipowner, aftcr consultation with the UK Club and 
thc 1971 Fund, submitted a report prepared by the International Tanker Owners Pollution 
Federation Lld (ITOPF). This report contained cliticism of the assessment made by the claimants' 
experts. In the report ITOPF demonstrated that thc assessment or the claims undertaken by the 
claimants' experts was largely SUbjective and that the claimants had provided little or no supporting 
documentation. 

At a hcaring in February 1997 the administrator appointed by the Court submitted an 
op inion together with a list ofthe claims accepted by him. The administrator stated that, due to the 
lack of objective suppOlting material , he had experienced difficulties in assessing the claims. The 
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adm inistrator accepted most of the amounts claimed without any significant modification, however, 
and did not take into account the above-mcntioned ITOPF repOlt. The judge requested that the UK 
Club and the 197 1 Fund should submit comments on the administrator's opinion, whereupon the 
Court would request the claimants to provide supporting documents. 

In June 1998 the COUlt delivered a decision accepting the assessments made by the 1971 
Fund's expcrts for the unsettled fishery and non-fishery claims. The Court rejected the claims fil ed 
by the shipowner for post-spill environmental studies and additional clean-up. The shipowner 
lodged opposition against the decision. The legal action taken by 19 owners of cagcd fi sh fac ilitics 
for Won 95 million (£48 000) was part of the limitation proceedings, but the claimants have filed 
a separate action against the 197 1 Fund. 

There arc two other disputes arising from the limitation proceedings. The shipowner's 
claim for clean-up costs was asscssed by the Court at Won 3 541 million (£ 1.8 million). The UK 
Club has submitted a claim composed of two elements, both claimed on the basis of subrogation. 
The Club has claimed firstly for paymcnts it made to main ly non-Korean contractors for 
US$8.8 million plus ¥3 985 753 (or approximately £5 330 000). Secondly the Club has claimed 
for reimbursements made to the shipowner ror payments made by the lattcr to mainly Korean 
contractors for US$22 076 954 (£13 270 000). Since the 1971 Fund has made an account payment 
to the Club of£2 million, the total amount of the UK Club's claim in the limitation procecdings is 
approximately £ 16.6 million. The 1971 Fund has lodged objcction to the COU1t'S decisions 
conceming these items on the grounds oflack o f supporting documentation. 

The question has arisen as to whether the OK Club's clai m has become time-batTed. This 
issue will be considered by the Executive Conm1ittee at its Febmary 1999 session. 

Claim foJ' inucl11nificatioll 
The shipowner and the UK Club have claimed indemnification under Article 5. 1 of the 

1971 Fund Convention for 5667000 SDR (£4.8 million). The question has arisen whether this 
c laim has become time-balTed. 

YEOMYUNG 
(Republic a/Korea, 3 August /995) 

The incident 
Thc Korean tanker reo Myullg (138 GRT), laden with some 440 tonnes of heavy fuel oil , 

collided with a tug which was towing a sand barge near Koeje is land (Republic of Korea). Two of 
the tanker!s cargo tanks were breached and about 40 tonnes of oi l was spilled. 

The Marinc Police initiatcd clean-up at sea. Shoreline clean-up was initially organised by 
the local authorities. After a week the clean-up was taken over by a speciali sed contractor. As a 
result o f the clean-up operat ions, large quantities of oily waste were collected and disposed of. 

Claims for compensation 
Claims fo r clean-up operations totalling Won 760 million (£380 000) have been seWed 

at Won 684 mill ion (£457 000). Thc claims have been paid partly by the shipowner's P &l insurer, 
partly by the 1971 Fund. 
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A fishery co-operative presented claims for losses in the fishery and mmiculture sector for 
Won 19 149 million (£9.6 million). These claims were assessed by the 1971 Fund's experts at 
Won 474 million (£237 000). 

The owners of set nets and fish farms presented claims separately for Won 644 million 
(£322000) for losses already suffered and for an additional Won 1 618 million (£809 000) for 
anticipated future losses. The claimed amounts were later reduced to Won 429 million (£2 14 000) 
for set nets and Won 669 million (£334 000) for fish farms, excluding future losses. These claims 
have been assessed by the experts engaged by the Club and the 1971 Fund at Won 36 million 
(£18 000). Most of these claims have been settled at the amounts assessed by these experts. 

The. only fishery claims for which settlements have not yet been reached are three claims 
relating to conmlOn fishing grounds and one claim in respect of fish cage culture. These claims, 
which total Won 2 267 million (£1.1 million), have been assessed by the Fund's experts at 
Won 79 million (£40 000). 

Local businesses in the tourism sector along the affected beaches on Koeje island 
presented claims for Won 2 592 million (£1.3 million) relating to loss of income. These claims 
were settled at Won 269 million (£97 000). 

Limitation proceedings and investigation into the cause of the incident 
The shipowner commenced limitation proceedings at the competent district court. The 

limitation fund was established by the shipownerts insurer by payment of the limitation amount of 
Won 21 million (£10 500) to the Court. 

Thirteen groups of claimants, including ti,e shipowner, lodged claims in the Court relating 
to clean-up operations, fishery activities and businesses in the tourism sector for a total amount of 
Won 6 994 million (£3.5 million). At a hearing held in October 1998, the 1971 Fund informed the 
Court that settlement negotiations were in the final stage. 

YUIL N°l 
(Republic of Korea, 21 September 1995) 

The incident 
The Korean coastal tanker Yuil N°I (1591 GRT), carrying approximately 2 870 tonnes of 

heavy fuel oil , ran aground on the island ofNamhyeongjedo offPusan (Republic of Korea). The 
tanker was refloated by a tug and a naval vessel some six hours after the grounding. While being 
towed towards the port of Pusan, the tanker sank in 70 metres of water, ten kilometres from the 
mainland. Three cargo tanks and the engine room were reported to have been breached as a result 
of the grounding. 

Removal of oil from the wreck 
In 1997 the Korean Research Institute of Ships and Ocean Engineering presented a report 

on a survey of the Yllil N"1. The report stated that some tanks still contained oil, that cOlrosion to 
damaged shell plating would cause release of oi l from the wreck within ten years, and that the 
removal of the remaining oil should therefore be carried out as soon as possible. 

At the request of the Korean Government, an expert from a London film of marine 
surveyors engaged by the 1971 Fund participated in discussions concerning the most appropriate 
method to be used for removing the oil from the Yuil N° I and the OsulIg N°3 (see also page 95). 
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The Director infonned the Korean authoritics that the 1971 Fund agreed that the oil should be 
removed from both wrecks as soon as possible. 

A contract was concludcd in May 1998 between the Korean Marine Pollution Rcsponse 
Corporation (KMPRC) and a Dutch salvage company (Smit Tak BV) for the removal of the oil 
from both wrecks. Under the contract the oil would first be removed from the YI/if N'1 and then 
from the OSl/lIg N'3. 

The operation to recover the oil from the Yui! N'1 commenced on 24 June 1998. Initia lly, 
a number of technical difficulties arose, but once they were overcome the oil removal proceeded 
smoothly. 

As the wrecks were located at depths of70 metres, a sophisticated remote operated drilling 
and pumping system was used to drill holes in the oil tanks and connect valves and hoses so that 
the oil could be pumped to the surface. On completion of the pumping of the oil, each tank was 
washed with hot water. The recovered oil and the washing water were stored in a barge and then 
pumped ashore to a slop reception facility. Smit Tak was responsible for all underwater operations 
and KMPRC for the operation of the necessary barges, tugs and oil spill recovery vessels and a 
shore base. 

The operations were completed on 3 1 August 1998. Some 670 m' of oil was recovered 
from the tanks of the YI/if N'I. The experts engaged by the 1971 Fund attended throughout the 
operation as observers. 

Level of payments 
]n view of the UIlceltainty conceming the total amount of the claims arising out of the 

ruil N° 1 incident, the Executive Committee had decided in 1995 that the 1971 Fund's payments 
should for the time being be limited to 60% of the established damage suffered by each claimant. 

The Korean delegation infomled the Conunittee in April 1998 that the question of whether 
the wreck should be removed would not be considered until a later stage. That delegation statcd 
that the Korean Government was prepared to make an undertaking to the effect that, if and to the 
extent that a claim by the Korean Government for the cost of the removal of the wreck of the 
ruil N°1 (or that of the Osul1g N°3) were to result in the total amount of the established claims 
arising out of either incident exceeding the maximum amount of compensation payable under the 
1969 Civil Liability Convention and the 1971 Fund Convention (60 million SDR), the Government 
would not pursue that claim, in its entirety or in pat1, against the 1971 Fund. 

At its Apri l 1998 session the Executive Committee considered that if, in the view of the 
197 1 Fund's experts, the removal of the oil from the rI/if N°I were completed successfully without 
any significant release of oil, and only a minor quantity of oil remained in the wreck, there would 
no longer be any risk of the total amount of the claims exceeding 60 million SDR. The Committee 
therefore decided to authorise the Director to increase the payments in respect of the rlli! N° 1 
incident to 100% of the established claims, once he was satisfied that these conditions had been 
fultllled, prov ided that the Korean Government had given an undet1aking as set out above. 

In September 1998 the 1971 Fund received the requisite undertaking from the Government 
of the Republic of Korea signed by the Minister of Marine Affairs and Fisheries. After consultation 
with the 1971 Fund's experts, the Director considered that the conditions for an increase in the level 
of the payments laid down by the Executive Committee had been fulfill ed. He therefore decided 
to increase the 1971 Fund's payments from 60% to 100% of each established claim. 
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Claims for compensation 
Oil removal operation 
During the period July - December 1998, KMPRC submitted a series of claims for 

compensation in respect of the oil removal operation fi:om both wrecks, totalling Won 7 429 million 
(£3. 7 million) in respect of the Yuil N"] operation. The costs relating to both the Yuil N°] and the 
Osung N°3 operations, such as the cost of mobilisation and demobilisation of craft and equipment, 
were apportioned on a 50:50 basis between the two cases. 

During the period July - December 1998, the 1971 Fund paid Won 6 615 million 
(£3.1 million) to KMPRC in respect of the Yuil N°] operation. 

The claimed items which have so far not been approved, totalling Won 5 17 million 
(£260 000) in respect of both operations, relate mainly to the cost of KMPRC's personnel and 
general overhead costs. 

Further claims by KMPRC are expected to be in the region of Won 600 million (£300 000) 
for both operations. 

Other claims 
So far claims have been agreed for a total of Won 16 024 million, out of which 

Won 12393 million relates to clean-up operations and Won 3 631 million to fishery claims. 
Payments made amount to Won 11 943 million (£4.3 million) including interest, out of which the 
1971 Fund's payments total Won 10 015 million (£3.6 million) and the balance the shipowner 's 
P&l insurer's payments. Except for the claim of the shipowner's insurer and a few fishing c laims, 
the claimants have received the balance of 40% of their claims following the Director's decision 
to increase payments to 100%. 

Fishing claims originally totalling Won 25 031 million (£12.5 million), which have been 
assessed by the 1971 Fund 's experts at Won 272 million (£ 135000), have not yet been settled. 
These claims have been filed in court for a reduced amoun t of Won 12 581 million (£6.3 million). 
Further fishing claims originally totalling Won 15 530 million (£7.8 million) have been filed in 
court for Won 2 448 million (£1.2 million), but these claims have not yet been assessed by the 
Fund's expert s. The claims in court total Won 14329 million (£7.2 million) . 

Limitation proceedings 
The shipowner commenced limitation proceedings at the Pusan District Court in 

April 1996. The limitation amount applicable to the Yuil N°] is estimated at Won 250 million 
(£125000). 

Fishery co-operatives have presented claims totalling Won 60 000 million (£30 million) 
to the Court. 

At a courl hearing held in October 1996 an administrator appointed by the Comt presented 
an opinion to the effect that there was not sufficient evidence to enable him to make an assessment 
of the fishelY claims. However, he stated that since he was required to present an opinion on the 
assessment to the Court, he proposed that the Court should accept one third of the claimed amounts 
as reasonable. 

In November 1997 the COUlt decided to adopt thc administrator's proposal to accept one 
thi rd of the amounts claimed as fishery damage. The 1971 Fund has lodgcd all opposition to the 
Court1s decision. 
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Investigation into the cause of th e incident and recourse action 
The Korean Maritime Accident InquilY Agency (MA lA) canied out an investigation into 

the cause oflhe incident. The investigation revealed that the initial grounding was caused by the 
master of the Yuil N° 1 having chosen to navigate through a narrow and dangerous passage between 
two islands which resulted in the vessel grounding on a small rocky island. 

The hull insurer of the Yui/ N° 1 took legal action in the Republic of Korea against the 
Korean Government and the owner of the tug in respect of negligence during the refloating and 
towing operation for thc purpose of recovering the amount it had paid for the damage to the hull 
(Won I 173 million or £803 000). The Court of first instance rendered its judgement in August 
1997, rejecting the hull insurer's action. The hull insurer appealed against the judgement, but tile 
Court of Appeal endorsed the position of the Court of first instance that there was no negligence 
on the part of the tug or naval vessel during the operations and con finned the rejection oftbe hull 
insurer's claim. 

In the light ofthe results of the investigation in to the cause of the incident, the Executive 
Committee decided in October 1997 that there were no grounds on which tbe 1971 Fund could 
oppose the shipownel's right to limit his liability. In vicw of the Court of Appeal's judgement, the 
Executive Committee further decided in October 1998 that there were no grounds on which the 
1971 Fund could take a successful recourse actiol1 against thi rd parties. 

HON AM SAPPHIRE 
(Republic of Korea, 17 No vember /995) 

The incident 
During berthing manoeuvres at the oil terminal in Yosu (Republic of Korea) , the fully 

laden Panamanian tanker HO/Will Sapphire (142 488 GRT) struck a fender, puncturing a tank. An 
unknown quantity of heavy crude oil escaped from the damaged tank. The spilt oil drifted south 
and contaminated shorel ines up to 30 kilometres away, and there was also a slight impact on an 
island 50 kilometres from the site of the incident. 

The offshore clean-up operations were led by the Marine Police. The onshore impact was 
in most areas comparatively light and the onshore clean-up operations were completed in many 
areas by early January 1996, although in the most heavily polluted areas the operations continued 
unti l March 1996. 

Tt was maintained that oil sti ll remained on some shorelines, and the Marine Police 
requested the shipowner to carry out fmiher clean-up activities. On the basis of the advice of its 
experts, the 197 1 Fund infolmed the Marine Poli ce that, in the Fund's view, it would not be 
reasonable to carry out such operations and that the cost of such activ ities would not be admissible 
ror compensation. 

Cl:lims for compensation 
Claims for clean-up costs were presented by various local authorities and contractors for 

a total amount of Won 9727 million (£4.9 million). Fishery-related claims were submitted totalling 
Won 49 liS mil lion (£25 million). 

The settlements reached so far total Won 10 336 million (£5 .2 million). Claims totalling 
Won 19 562 million (£9.8 million) arc being examined. 
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It is unlikely that the total amount of the established claims will reach the limitation 
amount applicable to the Honam Sapphire, viz 14 million SDR (£11.8 million). For this reason, it 
is unlikely that the 1971 Fund will be called upon to makc any payments in respect of this incident. 

Limitation proceedings 
The shipowner commenced limitation proceedings in September 1996. 

At a COUli hearing held in Febmary 1997 the shipowner, after consultation with his insurer 
and the 1971 Fund, submitted a report prepared by the International Tanlcer Owners Pollution 
Federation Lld (!TOPF). This report contained criticism of the assessment made by the claimants' 
experts. In the report ITOPF demonstrated that the assessment of the claims undertaken by the 
claimants' experts was largely subjective and that little or no supporting documentation had been 
provided. 

In December 1998, the Court rendered a decision on the assessment of the claims in the 
limitation proceedings. The total amount accepted by the Court is Won 1 657 million (£830 000) 
plus US$ll.4 million (£6.9 million). 

SEA EMPRESS 
(United Kingdom, 15 FebrllQly 1996) 

The incident 
The Liberian registered tanker Sea Empress (77 356 GRT), which was laden with more 

than 130000 tonnes of cmde oil, ran aground in the entrance to Milford Haven in south-west Wales 
(United Kingdom) on 15 FeblUary 1996, resulting in an initial loss of around 2 000 tonnes of cmde 
oil. Although quickly re floated, the tanker grounded a number of times during persistently bad 
weather. On 21 February, the vessel was refloated and taken alongside a jetty inside the Haven 
where the remaining 58 000 tonnes of cargo was discharged. It was estimated that in all 
approximately 72 000 tonnes of cmde oil and 360 tonnes of heavy fuel oil were released as a result 
of the incident. 

Clean-up operations 
The Marine Pollution Control Unit (MPCU) of the Department of Transp011 was 

responsible for directing the offshore clean-up response and the local authorities organised 
shoreline clean-up activities. Approximately 18000 tonnes of oiVwater mixture and 13 200 tonnes 
of oily beach material and other waste were collected during the clean-up operations. 

Reports were received from the Republic of Ireland of tar balls stranding on many beaches 
along 100 kilometres of the south-east coast. Results of chemical analysis, together with other 
evidence, established that the source of the tar balls was the Sea Empress spill. Clean-up of the 
contaminated beaches was completed during April 1996. 

Fishing ban 
Inshore fishennen in the affected area imposed a voluntalY ban on fishing from 

21 February 1996. On 28 February the Welsh Office imposed an Order nnder the Food 
Environment Protection Act prohibiting the landing of fishery and aquaculture products taken from 
a designated zone which extended 10 - 30 kilometres offshore. On 20 March a statutory ban was 
also imposed on salmon and migratory trout in all freshwater rivers and streams which flow into 
a specific area oftbe sea. The Ministry of Agriculture, Fisheries and Food continuously monitored 
the levels of oil contamination in coastal waters and in animal tissues within the designated zone. 
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The ban was lifted gradually for various species and parts of the affected area during the peli od 
3 May - 11 September 1997. 

Claims handling 
The shipowner s insurer, AssurancefOreningen Skuld (Skuld Club), and the 197 1 Fund 

together established a Claims Handling Office in Milford Haven to receive and assess claims and 
fOlward them to the Skuld Club and the Fund for cxamination and approval. 

Since there were only relatively few outstanding claims, the Claims Handling Office 
closed to the public in February 1998. 

Level of compensation payments 
Ini tially the 1971 Fund limited compensation payments to 75%, since it was considered 

that the total amount of the claims might exceed the total amount of compensation available under 
the 1969 Civi l Liability Convention and the 1971 Fund Convention. 

Since the cargo canied by the Sea Empress was owned by a party to CRIST AL (Contract 
Regarding a Supplement to Tanker Liab ility for Oil Pollution), a total of at least 19 million SDR 
(£ 16 mi llion) is available under that Contract for payment by Crista I Ltd in respect of the 
Sea Empress incident. However, Crista I Ltd is a payer of last resOli, so all claimants must first 
pursue their claims against other persons who are under an obligation to pay compensation, ie 
against the shipownerlP & I Club and the 197 1 Fund. 

Sea Empress - beach oil recovery 
(photograph: Murray Fcnton) 
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In October 1997 the United Kingdom Government inf0l111ed the 1971 Fund that, if and to 
the extent that the claim by the United Kingdom Govemment, estimated at £ 11 - 11 .5 million, were 
to result in the total amount of the established claims exceeding the maximum amount of 
compensation payable under the 1969 Civi l Liabili ty Convention and the 1971 Fund Convention 
(60 million SDR), the Govemment would not pursue its claim, in its enti rety or in part, against the 
197 1 Fund and would, instead, pursue it against Cristal Ltd. 

In the light of the position taken by thc United Kingdom Government and the amount 
available under the CIUSTA L contract, the Executive Conunittee decided in October 1997 to 
increase the 1971 Fund's payments to 100% of the damage actually suffered by each claimant as 
assessed by the experts engaged by tl,e Fund and the Skuld Club. 

Claims for compensation 
Gel/eral situatioll 
As at 31 December 1998, I 007 claimants had prcsented claims for compensation totalling 

£44 milli on. Claims have been approved for a total of £15.4 million. Payments have been made 
to 728 claimants, totalling £15.2 million, of which £6.9 million by the Skuld Club and £8.3 million 
by the 1971 Fund. 

Claims for compensation will become timc-barred on or shortly after 15 February 1999. 

Claims for clean-up operatiolls 

The Uni ted Kingdom Goverrmlent submitted a claim for £11.4 million for the clean-up 
operations canied Qut under the auspices ofMPCU. This claim is being assessed. 

Local authorities in Wales filed claims tota lli ng £7. 1 million. As at 31 December 1998, 
the Skuld Club and 1971 Fund had paid £5.2 million in compensation to these authorities. 

Four county councils in Ireland submitted claims totalling Irish pounds 72 734 (£71 000). 
These claims were assessed at 1£33 282 (£29 000), pending clarification of some items li·om the 
claimants. 

The Uni ted Kingdom Environment Agency submitted a claim for £400 000 for costs 
incurred by the National Rivers Authority in respect of staff costs, transpOlt and equipment hire. 

The Milford Haven Standing Conference on Anti-Oil Pollution, which was set up for the 
purpose of providing a spill response capabili ty with in Milford Haven, presented a claim for 
£825 000 in respect of costs incllITed for the provision of booms, skinuners and spill response craft 
in the clean-up operations. Texaco, which assisted in the clean-up response and treatment and 
disposal of oil y waste filed a claim for £900 000. 

Various tmsts and charities claimed compensation totalling £97 600 for bird rescue, 
clcaning and surveys. As at 31 December 1998 £ 18 600 has been paid. Further amounts arc the 
subject of queries. 

The French Govenunent claimed compensation for FFr l. 5 million (£150 000) in respect 
of the provision of two vessels which ass isted in offshore pollution response operations. This claim 
was settled at FFrl.2 million (£132 000). The claim was not accepted in full , si nce the 1971 Fund 
considered that the rate claimed for one of the vessels was too high. 
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Property claims 
A total of243 claims for contam ination to property have been submitted. They relate to 

contamination of boats and moorings, buildings contaminated by wind-blown oil, damage to 
carpets of shops and houses located on the sea front of the most severely polluted areas, damagc 
to clothing and equipment wom by personnel involved in the clean-up operations, and damage to 
private roads caused by the passage of heavy vehicles involved in these operations. 

Claims have been approved and paid for a total amount of £282 000. Thirty-two claims 
totalling £84 500 have been rejected. 

FishelY claims 
Claims were presented by fishcnnen for loss of income as a result of the fi shing bans. 

Some of these fi shennen are involved in catching while fish, but the majority catch whelks and 
crustaceans. Claims from 132 fishermen have been approved and paid for a total of £5. 7 million. 

Most fi shermen have agreed with the loss of income assessments made by the Skuld Club 
and the 1971 Fund. However, nine fishermen involved in catching whelks and cmstaceans have 
not accepted the assessments as a full and final settlement of their claims. These claims total 
£ 1.6 million, and interim payments have been made totalling £953 000. 

Some fishermen also claimed for lost fishing gear. Eight claims were approved and 
payments totalling £38000 were made in respect ofthese claims. Fifteen claims, totalling £62 000, 
were rejected. Thesc claims rclated to fish ing gear allegedly lost or damaged as a result of the 
clean-up operations. Some of these claimants were unable to show that they had any fishing gear 
in the water immediately before the spill , since they had not been fishin g at the time. Others 
alleged that they had lost pots in areas where no clean-up operations or other activities relating to 
the oil spill were calTied out. 

Fourteen fish and shellfish processing companies and merchants claimed compensation 
for losses suffered as a result of having been deprived of raw material due to the fishin g ban. So 
far, payments totalling £1.7 million have been made to ten of these companies. Eight of these 
claimants, whose claims total £4.4 million, have not accepted a full and final settlement of their 
claims on the basis of the assessments. 

Claims have been received from seven fishermen for £110000 relating to allegedly 
reduced catches ofwhite~sh and squid. Five of these fishe1111en are based in areas of the Bristol 
Channel which were not affected by the oil from the Sea Empress. The Skuld Club and the 1971 
Fund have requested that these fishermen prescnt ev idence to support the alleged reduction in 
catches and to show that the alleged reduction in catches was the result of the Sea Empress incident. 

Claims/i·om the tourism industl), a1ld related businesses 
Claims were received from 488 operators in the tourism industry. The majority of the 

claims are from small businesses providing bed and breakfast or self-catering accommodation . 
Claims from 359 operators in this category have been approved for a total of £2 million. 

Some 100 claims in the tOUl;Slll sector have been rejected, since they did not fu lfil the 
criteria for admissibility laid down by the Assembly and Executive Committee or it had not been 
shown that they had suffered any loss as a result of the Sea Empress incident. 
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Claim submitted by medical centre 
The Executive Committee considered a claim for £3 800 presented by five doctors 

operating a medical centre. It was noted that the claim comprised allcged loss of income due to a 
reduced number of temporary residents (for whose treatment the National Health Service would 
have made additional payments to the medical centre), and additional work as a result of an 
increased number of patients treated for conditions which were allegedly consequent upon the 
Sea Empress incident (for whose treatment no additional payments were received by the practice). 

The Committee recognised that the medical centre derived a part of its income from 
tourism, though less than 11.5% in recent years. The Committee considered that, in view of the 
medical centre's limited dependency on income :fi:om temporary residents (including tourists) , there 
was not a sufficient degree of proximity between the Sea Empress incident and the alleged losses. 
For this reason the Conmlittee decided that the claim should be rejected. The Committee took the 
view that, in any event, the claimants had not shown that the very small reduction in income from 
temporary residents was attributable to the Sea Empress incident, and that the additional workload 
allegedly reSUlting from the Sea Empress incident should be considered as being covered by the 
general reimbursement under the National Health Service, as for example would be an increased 
workload as a result of an epidemic or industrial accident. 

Claims for fees 
One hundred and twenty-two claims for fees have been received in respect of work carried 

out by a fill11 of claims adjusters on behalf of claimants. These claims, totalling £554 000, are being 
assessed in accordance w ith the 1971 Fund's policy, taking into account the necessity for the 
claimant to lIse expert advice, the usefulness and quality of the work carried out by the expert, the 
time needed and the appropriate rate for such work. 

Investiga tions into the cause of the incident and rclatcd issues 
An investigation into the Sea Empress incident was calTied out by the Marine Accident 

Investigation Branch (MAlB) of the United Kingdom Department of Transport. The purpose of 
the investigation was to detennine the circumstances and causes of the incident, with the aim of 
improving the safety of life at sea and avoiding accidents in the future. The report of the 
investigation, published in March 1997, did not attempt to apport ion liability or blame, except 
insofar as was necessary to achieve the fundamental puq)ose. The MAIB report concluded that the 
cause ofthe initial grounding was pilot error and that this was due in part to inadequate train ing and 
experience in the pilotage of large tankers. 

The Commissioner of Maritime Affairs of the Republic of Liberia published a report of 
the investigation into the grounding ofthe Sea Empress. The report concluded that the grounding 
had occulTed because of pilot enor and because there were insufficient control procedures on the 
part of the harbour/pilot authorities. 

In the light of the documentation provided by the shipowner, and legal and teelmical 
advice from the 1971 Fund's experts, the Executive Committee decided in April 1998 that there 
wcre no grounds for challenging the shipowner's right to limit his liability , nor for opposing the 
shipowner's right of indenmification under AI1icle 5.1 of the 1971 Fund Convention. 

The shipowner has commenced limitation proceedings and has taken legal action against 
the 1971 Fund to prevent his claim for indenmilication under Article 5.1 of the 1971 Fund 
Convention from becoming time-balTed. 
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The Executive Committee has instructed the Director to consider fl.llther whether there is 
a possibility for the 1971 Fund of taking recourse action against third parties in order to recover the 
amounts paid by it in compensation. 

Criminal proceedings 
Following the incident criminal prosecutions were conuncnccd by the United Kingdom 

Environment Agency against two defendants, namely the Milford Haven Port Authority (MHPA) 
and the Harbour Master in Milford Haven at the time of the incident. Both defendants faced a 
charge that they caused pol1uting matter, namely cmde oil and bunkers, to enter controlled waters, 
contrary 10 Section 85( 1) ofthc Water Resources Act 1991 , and that the discharge of crude oil and 
bunkers amounted to public nuisance. More particularly, the prosecution alleged that MHPA failed 
in its duties under the Milford Haven Conservancy Act 1983 properly to regulate navigation in the 
Haven and properly to prevent or reduce the risk of discharge of oil, by inadequately regulating or 
managing the navi gation and/or pilotage of large deep-draughted oil tankers. It was also alleged 
that, under the Pilotage Act 1987, MHPA fai led to provide proper pilotage services for the Haven 
in that it caused an insufficiently trained and qualified pilot to perform an act of pilotage, alone, on 
the Sea Empress, thereby endangering the marine and coastal environment and posing a danger to 
public safety. The Harbour Master was accused of failing in his duty safely to control and regulate 
shipping at the entrance to and within the port. 

The criminal ttial is due to begin in January 1999. The Director intends to follow closely 
the criminal proceedings . 

KRITI SEA 
(Greece, 9 August 1996) 

The Greek tanker Kriti Sea (62 678 GRT) spilled 20 - 50 tonnes of Arabian light crude 
wbile discharging at an oil terminal in the port of Agioi Theodori (Greece) some 40 kilometres west 
ofPiraeus. Rocky shores and stretches of beach were oiled, seven fish famls were affected and the 
hulls of pleasure craft and fishing vesscls in the area sustained oiling. 

Clean-up operations were undeltaken by the staff of the temlinal and by contractors 
engaged by the shipowner, the Ministry o f Merchant Marine and the local authorities. 

The limitation amount applicable to the Krili Sea is estimated at Drs 2 24 1 million 
(£4 .7 million). The shipowner established the limitation fund in December 1996 by means ofa 
bank guarantcc. 

The shipowner and his P&l insurer, and the administrator appointed by the Court to 
examine claims against the limitation fund have been notified of claims totalling Ors 4 054 000 
(£8.2 million). The administrator is expected to repolt on his examination of the claims in the near 
future. 

It is anticipated that the principal clean-up contractor's claim will be settlcd at about 
£1.4 million. It is expected that all claims will be settled for a total amount significantly lower than 
the limitation amount applicable to the Krili Sea. 
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N°! YUNG JUNG 
(Republic of Korea, 15 August 1996) 

The incident 
While the Korean sea-going barge N° 1 Yung Jung (560 GRT) took shelter from an 

approaching typhoon at a wharf in the port of Pusan (Republic of Korea), the barge grounded on 
a submerged rock which did not appear on the chart. As a result, approximately 28 tonnes of 
medium fuel oil spilled into the sea. Clean-up operations were canied out by three contractors 
cngaged by the shipowner. The wreck of the N° 1 Yung Jung was removed and the remaining oil 
was transhipped to another vessel. 

The N° 1 Yung Jung was not entered in any P&l Club, but had liability insurance of 
US$ I million (£585 000) per incident. 

Claims for compensation 
Claims relating to clean-up operations, totalling Won 871 million (£435 000), were 

presented by the shipowner, the Pusan Marine Police and four clean-up contractors. These claims 
were settled at Won 690 million (£302000). 

A salvage company presented a claim for Won 77 million (£34 000) for inspection of the 
bottom of the N"1 Yung Jung and videotaping ca!Tied out by divers. These operations had a dual 
purpose, ie thcy were undertaken palily for the re-floating of the vessel and partly to prevent or 
minimise pollution damage. After negotiations, the claim was settled at Won 20 million (£9 000). 
It was a,,'reed that 50% would be paid under the 1969 Civil Liability Convention and tl,e 1971 Fund 
Convention and 50% by the shipowner outside the Conventions. 

A claim relating to operations to tranship the cargo and can'y out temporary repairs to the 
hull of the N°1 Yung Jung for Won 70 million (£30 000) was presented to the Pusan District Court. 
The Court accepted this claim for WOIl 49 million (£21 000). After negotiations between the 1971 
Fund and the shipowner, it was agreed that 50% of that amount should be considered as relating 
to preventive measures and 50% to salvage. 

The owners of25 seafood restaurants submitted claims totalling Won 13 million (£5 700). 
A fishery co-operative presented a claim for loss of income. for Won 105 milliou (£45 000). These 
claims were assessed by the 1971 Fund's technical experts at Won 6 million (£2 700) and 
Won 17 million (£7 130), respectively. The claims were settled at the assessed amounts. 

Limitation proceedings 
The shipowner commenced limitation proceedings in August 1997. The shipowner's 

insw'er presented a letter of guarantee for the limitation amount to the Court. 

In May 1998 the Pusan District Court detennined the limitation amoun t applicable to the 
N° 1 Yung Jung at Won 122 million (£60 000). 

Some of the claims refelTed to above had been paid by the 1971 Fund, whereas the 
shipowner's insurer had paid the oilier clainls. In September 1998 the 1971 Fund paid to the insurer 
an amount of £262373 (the sterling equivalent of Won 615 million) conesponding to the amount 
wh ich the insurer had paid in excess of the limitation amount applicable to the N° 1 YUllg lullg 
(including interest). The 1971 Fund also paid indemnification to the shipowner under Article 5. 1 
of the 1971 Fund Convention, Won28 million (£12 000). 
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Nakhudka - bow section and polluted coastline 
(photograph: General Marine Surveyors) 

NAKHODKA 
(Japan, 2 January 1997) 

The incident 

-

'.~ .... -

The Russian tanker Nakhodka (13 159 GRT), proceeding from Shanghai (China) to 
Petropavlovsk (Russian Federation) with a cargo of 19000 tonnes of medium fuel oil, broke up in 
heavy seas some 100 kilometres north-east of the Oki islands (Japan). The tanker broke into two 
sections, resulting in a spill of some 6 200 tonnes of oil. The stem section sank soon after the 
incident, with an estimated 10 000 tOlmes of cargo on board. The upturned bow section, which may 
have contained up to 2 800 tonnes of cargo, dri fted towards the coast and the bow section grounded 
on rocks some 200 metres from the shore, near the town of Mikuni in Fukui Prefecture. Following 
the grounding of llie bow section, a substantial quantity of oil was released, causing heavy 
contamination of the adjacent shoreline. 

The stem section is lying at a depth of 2 500 metres, some 140 kilometres from the nearest 
coast, but is not considered to be a significant threat to coastal resources. An investigation by a 
deep-sea unmanned submarine has shown that oil is leaking from two tanks which together 
contained some 2 480 m'. A committee set up by the Japanese Govemment concluded that current 
technology does not offer any practicable methods to prevent such release. Since the release did 
not pose a significant threat of pollution, no action other than the continued monitoring of the oil 
reaching the surface was proposed. 
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The operation to remove the oil from the bow section was completed on 25 Feb11lary 1997. 
In total some 2 830 m' of oil/water mixture was removed. The Japanese authOlities simultaneously 
ordered the construction of a temporaty 175 metre-long causeway which, with a large crane, would 
enable the removal of the oil by road. However, this option was on ly used to remove the last 
380 m' of oil/water mixture. The causeway was later dismantled and the construction material 
removed from tbe site. In May 1997 a Japanese salvage company engaged by the shipowner 
removed the bow section of the Nakhodka on to a barge and transported it to a scrapyard for 
scrapping. 

Clean-up operatious 
Although much of the oil which was lost when the ship broke up dispersed naturally at sea, 

several hundred tonnes of emulsion stranded at various locations over a distance of more than 
I 000 kilometres covering ten prefectures. 

A conh·act was signed on behalf of the shipowner with the Japan Marine Disaster 
Prevention Centre (JMDPC) to organise the clean-up operations by using commercial clean-up 
contractors. In addition, coastal booms and skinuners were provided by the Petroleum Association 
of Japan. A considerable number of vessels belonging to the Maritime Safety Agency of Japan and 
the Japan Self Defence Force, vessels owned or chartered by Prefectural Governments, fishing boats 
belonging to local fishelmen, recovelY systems from the East Asia Response Lld (EARL) stockpile 
in Singapore and vessels belonging to the Russian Ministry of Merchant Marine were engaged in 
oil recovery operations. 

By 30 May 1997 all prefectures affected by the spill had made public declarations that the 
clean-up operations in their respective prefectures had been completed. 

Clean-up operations both at sea and on the shoreline generated an estimated 40 000 tonnes 
of oily waste. This waste was transported to disposal faci lities throughout Japan by ship, rail and 
road. Lightly oiled sand was buried at local industrial land fill sites. 

Claims handling 
The 1971 and 1992 Funds, the shipowner and his P&l insurer, the United Kingdom 

Mutual Steamship Assurance Association (Bermuda) Lld (the UK Club), jointly established a 
Claims Handling Office in Kobe. Due to the enormous volume of claim documents, the office is 
fa cing a velY heavy workload. It cunently employs eight surveyors and eight support staff. 
Additional staffwill probably be recruited in early 1999. 

Claims for compensntion 
General siluation 
Four hundred and fifty-three claims totalling ¥34 709 million (£ \ 85 million) have been 

received. The claims situation is summarised in the table reproduced opposite. 

The total payments made by the 1971 Fund to claimants amounted to ¥5 389 million 
(£24 million) as at 3 1 December 1998. The shipownerlUK Club have made payments totalling 
US$868 000 (£525 000). 

Details of claims submitted 
Claims from JMDPC and 54 contractors engaged in clean-up operations under the 

JMDPC umbrella (items (a) and (b) in the table opposite) have been submitted. These claims, 
which total ¥8 320 million (£44 million), include costs for the disposal of oily waste. On the basis 
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Claims situat ion as at 31 December 1998 

1°"· 
I 

Claims submitted 

Number Amount 

US$ < I> Yen 
(million) 

Clean+up costs (a) JMDPC + Operations carried out by JMDPC 2 267 

(b) + Contractors under JMDPC 54 8053 

(c) 4 Fishery Co-operative Associations I 2794 

(d) - Japanese Government Agencies I I 1519 

(e) - Prefectures and Mun icipalities to 6939 

(0 Electricity companies 6 2629 

(g) Other entities 7 192 

(h) EARL I 542593 61 

0) Russian authorities 2 3284322 370 

Sub-total 94 22 824 

Loss of income: fishery Gl 9 5239 

Causeway construction and (k) JMDPC I 2333 
removal 

Removal of oil from ship (I) JMDPC and three contractors 4 1312 

Aquarium (m) I 7 

Tourism (n) 344 2994 

TOTAL 453 34709 

£185 million 

<1> Amounts in US$ converted into Yen on the basis of the rate of exchange at 31 December 1998 
<2> Includes provisional payments 
<3> Payments made by the shipownerlVK Club 

Claims paid 

Number Amount 

USS <1> Yen 
(million) 

I <2> 50 

48 <2> 2414 

I <2> 129: I 

0 

9 <2> 1444 

0 0 

2 57 

I 542593 <3> 61 

I 325000 <3> 37 

63 5362 

I <2> 49 

0 0 

0 0 

I <2> 4 

8 73 

73 5488 

£24 million 



ofpreliminalY assessments, the 1971 Fund has made provisional payments totalling ¥2 464 million 
(£13.2 million), representing 60% of the minimum admissible amount assessed by the experts. 

A claim has been received from JMDPC for the participation of members of the National 
Fishery Federation (which represents nine Prefecture fishery co-operative associations with some 
68000 members) in the clean-up operations (item (c) in the table). After a preliminary examination 
of this claim, the 1971 Fund has made provisional payments totalling ¥I 299 million (£6.9 million). 

JMDPC has claimed compensation relating to the cost of constructing a causeway to the 
grounded bow section and subsequently removing it (item (k) in the table) and for the cost of 
removing oil from the bow section (item (1) in the tablc). This claim totals ¥3 645 million 
(£18.2 million). 

The Government of Japan has made funds available to JMDPC enabling the latter to pay 
those who participated in the clean-up operations, pending payments from the shipowner/UK Club 
and the 197111992 Funds. 

The Japanese Government has claimed (item (d) in the table) for additional costs incurred 
by MSA for aerial surveillance and offshore clean-up operations, by the Self Defence Force for 
aerial surveillance, offshore clean-up operations and assistance in the removal of the oil from the 
shoreline, and by the Department of TranspOlt for the cost of clean-up operations. These claims 
total ¥1 519 million (£8. 1 million). 

Ten prefectures have submitted claims (item (e) in the table) for costs incuned in the 
clean-up operations. On the basis of a preliminary examination of these claims, the 1971 Fund 
made provisional payments of¥l 035 million (£4.8 million) in October 1997, of¥259 million 
(£1.2 million) in December 1997 and of¥150 million (£755 000) in February 1998. 

Six claims totalling ¥2 629 million (£14.0 million) have been received from electricity 
companies (item (t) in the table). These claims relate to the cost of clean-up operations and 
preventive measures in respect of their power stations. 

A claim by EARL for the provision of recovery systems (item (h) in the table) was settled 
at US$543 000 (£337 000). The settlement amount was paid in full by the shipowner. 

A claim by the Russian authorities for the cost of the participation in clean-up operations 
of two of the vessels under contract with the shipowner (item (i) in the table) was settled at 
US$325 000 (£202 000). The settlement amount was paid in full by the shipowner. 

A claim for US$2 960 000 (£1.7 million) relating to further participation of these two 
Russian ships and the participation of one other Russian ship was submitted to the lOPC Funds. 
This claim was rejected by the lOPC Funds on the grounds that the claim related to operations 
which were not technically reasonable from an objective point of view. By the end ofJanuary 1997 
most of the spilt oil had reached the shoreline. Consequently the quantity of oil remaining at sea 
and available for recovery had reduced to such an extent that the exper1s engaged by the UK Cl ub 
and the lOPC Funds concluded that it was no longer reasonable to maintain the scale of the 
operation at sea. 

Claims for loss of income suffered by fishermen have been presented for ¥5 239 million 
(£28 million) (item (j) in the table). 
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On the basis ofa preliminary assessment, in August 1998 the 1971 Fund offered to make 
a provisional payment of ¥107 million (£570 000) to four local fishery associations in one 
prefecture. The associations did not take up the offer, however, since they preferred to wait unti l 
payments could be made to all associations in the prefecture. 

In December 1998 the 10PC Funds offered to settle a claim submitted by a Prefectural 
Federation of fishery associations at ¥645 million (£3.4 million) and offered to pay 60% of the 
settlement amount, ¥387 million (£2.1 million). The Fedcration did not accept this offer, since it 
did not want to be paid before the other Prefectural Federations. 

Claims have been received from 344 operators in the tourism sector (item (n) in the table), 
totalling ¥2 994 million (£16.0 million). 

The assessment of the tourism claims has been carried out by Japanese surveyors in 
co-operation with the Un ited J<jngdom experts who assessed the tourism claims arising out ofthe 
Braer and Sea Empress incidents. A methodology for the assessment of these claims has been 
agreed. The Japanese surveyors had visited all the claimants by the end of November 1998. In 
December 1998 eight claims in the tourism sector were settled at a total of¥l22 million (£652 000) 
and 60% of the settlement amounts, ¥73 million (£320 000), was paid to claimants. 

Further claims are anticipated. The shipowner is expected to claim for the cost of 
contracting a salvor to attempt to tow the bow section before it grounded. Claims will also be 
presented by thc shipowner for costs incurred prior to and during the bow lifting operations. 
Fm1her claims will be presented for loss of income in the fishing and aquacultllre industries. There 
may also be some further claims by businesses in the tourism industry. 

Applicability of the Conventions 
The 1992 Protocols entered into force in respect of Japan on 30 May 1996. The 1992 Civil 

Liability Convention and the 1992 Fund Convention are therefore in principle applicable to this 
incident. 

The Nakhodka was registcred in thc Russian Federation which is a Party to the 1969 Civil 
Liability Convention and the 197 I Fund Convention but not to the 1992 Protocols. In Febmary 
1997 the Executive Committee took the view that, as a result, the shipowner's right of limitation 
should be governed by the 1969 Civil Liability Convention, to which both Japan and the Russian 
Federation were Parties on the date of the incident. The Committee confimlcd that, in the event 
that the total amount ofthe accepted claims were to exceed the maximum amount available under 
the 1969 Civil Liability Convention and the 1971 Fund Convention (60 million SDR), 
compensation would be available as follows: 

Shipowner under the 1969 Civil Liability Convention 

t971 Fund 

Shipowner under the 1992 Civil Liability Convention 

1992 Fund, in excess of60 million SDR 

Total compensation available 

S!2R 

I 588000 

58412000 

o 
75 OUO 000 

t35 000 000 

Until October 1998 compensation payments were made by the 197 1 Fund after having 
been agreed with the shipowner and the UT< Club, against a receipt stating that the claim was made 
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under the 1969 Civil Liability Convention and the 1971 Fund Convention and the 1992 Protocol 
to the 1971 Fund Convention. The text of these documents had been approved by the shipowner 
and the Club. In October 1998 the shipowner and the UK Club requested that the documents 
should be amended to the effect that it would be stated that the claims were made under the 1969 
and 1971 Conventions and the 1992 Protocols to both these Conventions, since in their view it was 
not clear that the 1992 Civil Liability Convention did not apply. They maintained that it was not 
for the IOPC Funds to decide the issue but for the Japanese courts. 

The Director did not agree to make the requested amendment to the documents. In his 
view it was clear fi·om the point of view of treaty law that the 1992 Civil Liability Convention did 
not apply to the Nakhadka case. He pointed out that for the transitional period when both the 
196911971 Conventions and the 1992 Conventions applied, the issues relating to limitation of 
liability were dealt with differently in the Japanese legislation implementing the Conventions 
dependent on whether the ship flew the flag ofa State which had ratified the 1969 Civil Liability 
Convention but not the 1992 Civil Liabil ity Convention or whether the ship flew the flag of another 
State. 

Level of payments 
COllsideration by the 197 J Fund Executive Committee and Assembly 
In February 1997 the Executive Committee noted that the total amount of the claims 

arising out of the Nakhodka incident would exceed the amount available under the 1969 Civil 
Liability Convention and the 1971 Fund Convention, ie 60 million SDR (approximately 
¥IO 100 million or £S I million). Since the 1992 Fund Convention also applied in the NakllOdka 
case, the Committee considered that the level of the 1971 Fund's payments should be determined 
by taking into account the amounts available under both the 1971 and the 1992 Fund Conventions, 
ie a total of 135 million SDR. 

In view of the uncertainty as to the level of the total amount of the claims, the Executive 
Conmlittee decided that the payments to be made by the 1971 Fund should, for the time being, be 
limited to 60% of the amount of the damage actually suffered by the respective claimants as 
assessed by the experts engaged by the Funds and the shipownerlUK Club at the time when the 
payment was made. 

Consideration by the 1992 Fund Assembly 
In April 1997 the Assembly ofthe 1992 Fund considered that the level ofthe 1992 Fund's 

payments should be determined by taking into account the amounts available under both the 1971 
and 1992 Fund Conventions. It was considered that, in order to avoid an over-payment situation 
arising for either the 1971 Fund or the 1992 Fund (or for both), a co-ordinated approach should be 
taken in respect of the payments by the two Organisations. The Assembly decided that the 
payments to be made by the 1992 Fund should, for the time being, be limited to 60% of the amount 
of the damage actually suffered by the respective claimants as assessed by the expe/is engaged by 
the Funds and the shipowner/his insurer at the time when the payment was made. 

The Assembly decided that the conversion of 13S million SDR into national clllTency 
should be made on the basis of the value of that currency vis-a-vis the SDR on the date of the 1992 
Fund Assembly's (or the Executive Committee's) adoption of the Record of Decisions ofthe session 
at which the Assembly (or the Executive Committee) took the decision which made payments of 
claims possible. It was fu/iher decided that, if the Record of Decisions was not adopted during 
the session, the date for conversion should be that of the last day of session. As regards the 
Nakhodka incident, the relevant Record of Decisions was adopted on 17 Apri l 1997. Using the 

86 



rate of exchange on that date (I SDR = ¥ 171.589) would result in 135 million SDR equalling 
¥23 164 515000 (£114 million). 

Investigation into the cause of the incident 
The Japanese and Russian authorities decided to co-operate in the investigation into the 

cause of the incident. The Japanese investigation was carried out by a Committee set up for this 
purpose. 

The Japanese investigation report was published in July 1997. The report concluded that, 
ifthe Nakhodka had been properly maintained, she would have been capable of withstanding the 
wind and wave conditions prevailing at the time of the inc ident, and that, due to the extensive 
corrosion weakening the intc1l1ai structure of the ship, the stresses on the hull as a result of the 
heavy weather caused the ship to break in two. It was acknowledged that the weather conditions 
in the Sea of Japan at the time of the inc ident were among the worst reported, and it was also 
concluded that the unusual distTibution of the cargo would have increased the stresses in the ship's 
hull. 

The Russian report stated that the Nakltodka must have broken due to the bow section 
hitting some half-submerged object, most probably a Russian trawler that had sunk in the vicinity 
shortly before the Nakltodka incident. 

At the Executive Committee's October 1997 session, several delegations noted that the 
conclusions of the Japanese report suggested that the incident had occun·ed as a result of the actual 
fault and privity of the shipowner, and that therefore all steps should be taken to preserve the 1971 
Fund's right to take recourse action against the shipowner. The Committee instructed the Director 
to examine the reports on the cause of the incident and to submit his findings to the COlnmittee as 
soon as possible, so as to enable it to take a decision on issues relating to limitat ion ofliability and 
recourse. 

Experts engaged by the IOPC Funds have studied lhe Japanese and Russian reports. The 
experts have stated that the survey results and steel thickness measurements of the stnreture 
recorded in Japan after the bow section was salved clearly revealed significant corrosion of the steel 
structure and defects in the welding. The experts have drawn attention to the fact that no physical 
damage was found on the bow section of the Nakltodka to support the theory put forward in the 
Russ ian repOJi that the Nakhodka had broken due to the bow coming into contact wi th a semi­
submerged object. In the expcl1s' view the scenario suggested in the Russian report was vi ltually 
impossible. The cxperts have [omled the opinion that the Nakhodka was improperly maintained 
and therefore unseaworthy. 

The shipowner has commented on the views expressed by the IOPC Funds' experts. He 
has stated that the Russian repott cannot be totally discounted in the maImcr which has been 
suggested by the IOPC Funds' experts. He has made the point that if the foresection of the 
Nakhodka had come close to but not in contact with the submerged object, one would not have 
expected to see signs ofphysical contact. Attention has been drawn to the fact that the vessel had 
been built to Russian class standard. The shipowner has mentioned that the vessel was classed by 
the Russian register and that the vessel was fully in class without any outstanding recommendations 
at the time of the incident. 11,e shipowner has also criticised the method used in the Japanese report 
to survey and measure the stnrcture of the bow section. Reference ha s beenlllade to the fact that 
the Japanese repolt implies that the ship was loaded in an unsatisfactory manner with an unusual 
distribution of cargo. The shipowner has stated that although not loaded in onc orthe conditions 
given by way of example in the stability book, the vessel was loaded in a manner which was well 
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within the loading criteria therein. The shipowner has maintained that whatever caused the loss of 
the vessel, it was not due to the actual fault or privity of the shipowner, even if the 1969 Civil 
Liability Convention test were to be relevant. 

In May 1997 the Director requested the shipowner and the UK Club to allow access to all 
classification records, repair and maintenance records, statutory celii ficates, port state surveys and 
reports, P & J condition survey reports and all documents concerning the voyage when the incident 
occurred, including crew statements and communications between the ship and the office . So far 
the IOPC Funds have been given access to only general arrangement drawings and stability 
information. No structural plans have been provided. 

The Director continues his consideration of the teclmical and legal issues involved. 

TSUBAME MARU N°31 
(Japan, 25 January 1997) 

Whilst the Japanese coastal tanker Tsubame Maru N°31 (89 GRT) was being loaded with 
heavy fuel oil as cargo in the port ofOtaru, Hokkaido (Japan), the crew of that ship failed to close 
in time the inlet valve ofthe tank into which the oil was being loaded. As a consequence, some of 
the cargo oil overflowed from the tank and spi lled into the sea. 

Seven claims for clean-up operations, totalling ¥7 827 589 (£34 000), were submitted. 
These claims were settled at ¥7 673 830 (£33 300) a!,d were paid by the shipowner's P&l insurer 
in March 1998. 

The P&l insurer rcqucsted that the 1971 Fund should in this case waive the requirement 
to establish the limitation fund. In view of the disproportionately high legal costs which would be 
inculTed in establishing the limitation fund in respect of this incident compared with the low 
limitation amount under the 1969 Civil Liability Convention in this case, the Executive Committee 
decided in February 1998 that the requirement to establish the limitation fund should be waived in 
the Tsubame Maru Pr31 case, so that the 1971 Fund could, as an exception, pay compensation and 
indenU1ification without the limitation fund having been established. 

In June 1998 the 1971 FWld paid its share of the compensation of¥5.8 million (£25600) 
and paid indemnification to the shipowner in the amount of ¥458 000 (£2 000). 

NISSOS AMORGOS 
(Venezuela, 28 Februmy 1997) 

The incident 
The Greek tanker Nissas Amargas (50 563 GRT), canying approximately 75 000 tOl111es 

of Venezuelan crude oil, ran aground whilst passing through tl,e Maracaibo Channel in the Gulf of 
Venezuela. The Venezuelan Govemment has maintained that the actual grounding occurred 
outside the Maracaibo Channel itself. The tanker sustained damage to three cargo tanks, and an 
estimated 3 600 tonnes of crude oil was subsequently spilled. 

The tanker was refloated six hours after the grounding and proceeded under her own power 
towards Punta Cardon in the eastern part of the Gulf of Venezuela. Apart from the initial spill of 
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oil at the grounding position, further small releases occuned over a period of several days at the 
anchorage off Punta Cardon, until temporary repair work on the damaged hull was completed. 
After a short delay, the remaining cargo on board the Nissos Amargas was transhipped to another 
tanker. 

Impact oUbe oil and clean-up operations 
In accordance with the Venezuelan National Contingency Plan for Oil Pollution, Lagoven 

and Maraven (wholly owned subsidiaries of the national oil company, Petroleos de Venezuela SA ­
PDVSA) undertook clean-up measures. In the latter pari of 1997, Lagoven and Maraven were 
merged into the holding company, PDVSA. 

Oil polluted a long sandy beach near the grounding position, spreading along a 
45 kilometre stretch of coast. Some of the beached oil was quickly buried under fresh deposits of 
sand on successive tides, while some of the spilt oil sank in the surf zone, ic the shallow water 
adjacent to the polluted beach. 

Lagoven organised beach cleaning activities, and oil-contaminated sand in the intertidal 
zone was removed manually and with heavy machinery. Collected oily beach material was 
deposited in dune areas adjacent to the beach. The clean-up operations were hampered by frequent 
re-distribution of stranded oil by tidal action, and by the fact that some oil became buried under 
layers of sand. Lagoven removed large quantities of oil buried in the beach and in the adjacent surf 
zone, using mechanical excavators. 

Nissos Amorgos . beach huts and oiled beach 
(photograph: ITOPF) 
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The clean-up operations were monitored by a cOlmnittee, complising representatives from 
Lagoven, Maraven, a public research institute called the Instihlto para el Control y la Conservacion 
de la Cuenea del Lago de Maracaibo (lCLAM) which is part of the Venezuelan Ministry of 
Environment and Renewable Natural Resources, the Ministry of the Environment and several local 
government departments. This committee determined the clean,up policy to be followed and when 
the clean-up operations would be tenninated. Shoreline clean-up activity was completed by the end 
of October 1997. Some 40 000 m' of contaminated sand was collected. 

In order to determine the best option for treating the oily sand, PDVSA appointed a team 
of experts who, together with three experts engaged by the Gard Club and the 1971 Fund, reviewed 
the options available, namely: 

direct spreading of the oily sand in situ 
return of the oily sand to the beach from where it came 
incineration of the oily sand 
using the oily sand for road paving 
treatment of the oily sand with organic material and spreading it in an area to be 
specified. 

On the basis of environmental, legal and economic considerations, the experts 
recommended in October 1998 that the oily sand should be treated with organic material in the 
dune system backing the shoreline, following which vegetation would be planted to stabi li se the 
dunes. The cost ofthe project has been estimated at Bs I 000 million (£1.2 million). The Gard Club 
and the 1971 Fund have agreed that this is the preferred disposa l option. 

Claims Agency 
The shipowner's P&l insurer, Assurancefdreningen Gard CGard Club), and the 1971 Fund 

established a Claims Agency in Maracaibo on 4 April 1997. 

Claims presented to the Claims Agency 
General situation. 
As at 31 December 1998, 175 claims for compensation totalling Bs6 371 million 

(£7.3 million) had been presented to the Claims Agency, 92 of which were approved for a total of 
Bsi 154 million (£1.3 million). The Gard Club has paid the settlement amounts of the approved 
claims in full. 

Clean-up operations 
Lagoven and Maraven presented claims for clean-up operations totalling Bs3 744 million 

(£4.2 million) and Bsi 044 million (£1.2 million) respectively. Interim assessments of these claims 
indicated admissible amounts of Bs2 345 million (£2.8 million) in respect of Lagoven and 
Bs742 million (£890 000) plus US$35 850 (£21700) in respect of Maraven . 

ICLAM presented a claim for Bs69 million (£74 000) relating to the cost of the analysis 
carried out and the expenses incurred in connection with its command and control of the clean-up 
operations. This claim has been assessed at Bs61 million (£65000) by the experts engaged by the 
Gard Club and the 1971 Fund. 

The shipowner and the Gard Club agree with the amount assessed by the Club's and the 
1971 Fund's experts as regards ICLAM's claim. However, they dispute liability towards ICLAM 
on the grounds that it is an agency of the Republic of Venezuela (being part of the Venezuelan 
Ministry of Environment and Renewable Natural Resources) and that the incident was substantially 
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caused by negligence imputable to the Republic ofYenezuela. For this reason tbey have stated that 
they are not prepared to make any payment to ICLAM in respect of this claim. 

The 1971 Fund's position in respect of this claim will be considered by the Executive 
Committee in 1999. 

Damage to property 
The Claims Agency has received claims totalling Bs28 million (£31 000) from 

15 individuals for damage to nets, boats and outboard motors. Thirteen claims in this category have 
been approved for a total ofBs 12 million (£ 14 100), and these claims bave been paid in full by the 
Gard Club. 

FishelY sector 
One hundred and forty-five claims by fishermen and fish transporters for loss of income, 

totalling BsI 319 million (£1.5 million), have been presented to the Claims Agency. 

The 1971 Fund and the Gard Club have approved 64 claims by owners of fishing boats, 
fishennen who fish on foot, and clam harvesters for amounts totalling Bs86 million (£100 000). 
Twelve claims from fish transporters totalling Bs 13 million (£15 200) have also been approved. 
These claims have been paid by the Gard Club. 

Sixty-two claims totalling Bs865 million (£1.0 million) submitted by other fishemlen and 
fish transportcrs are being examined by the experts appointed by the Gard Club and the 1971 Fund. 
Fourteen of these claims are made by fishermen from the affected area who have not provided 
evidence that they were licensed at the time of the incident. 

Fish processing plants 
The Claims Agency was infolTIled by a lawyer representing a number of fish processing 

plants in the Maracaibo area that his clients believed they would suffer losses from a long term 
reduction in catches as a result of the effects of the pollution of fish stocks. However, no claims 
had been submitted as at 31 December 1998. 

Tourism inciustly 
Twelve claims totalling Bsl68 million (£193 500) were submitted from the tourism sector, 

three of which were approved for Bs25 million (£29 000). 

E1/.vironmental study proposal 
ICLAM requested that the 1971 Fund and Gard Club should contribute towards the cost 

ofa proposed environmental study. The objectives of this study included mapping oil pollutants 
in sea water, beach substrates and marine life, identifying oil biodegradation mechanis~ns) 

detenllining the diversity and abundance of commercially important shellfish, identifying oil 
pollution damage to shellfish reproductive functions and developing shellfish cultivation 
techniques. 

The Executive Committee shared the Director's opinion that the proposed study did not 
relate to pollution damage as defined in tbe Conventions but involved basic research into oil 
pollution effects which had already been the subject of extensive study world-wide. The 
Committee therefore took the view tllat the study did not meet the criteria for post-spill 
environmental studies laid down by the Assembly and decided that the 1971 Fund should not 
contribute to the costs. 
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Court proceedings 
The incident has given rise to legal proceedings in a Criminal Court in Cabimas and a Civil 

COUlt in Caracas. No progress has been made in the legal proceedings during 1998. 

Criminal Court of Ca him as 
The shipowner has presented a guarantee to the Criminal Court for Bs3 473 million 

(£4.0 million), being the limitation amount applicable under the 1969 Civi l Liability Convention. 

At a COUlt hearing held in March 1998 the master of the Nissas Amargas maintained that 
under Altiele IIJ.4 ofthe 1969 Civil Liability Convention no claim for compensation for pollution 
damage could be made against the servants or agents of the owner, whether under the Convention 
or otherwise, and that since the master fell within this category, no claim could be made against 
him. The 1971 Fund intervened in the proceedings as an interested party and supported the master's 
position on this point. The master's defence will be considered in the judgement on the merits of 
the case. 

At the same hearing a fishermcn 's trade union (FETRAPESCA) presented a claim for 
compensation for pollution damage for an estimated amount ofUS$130 million (£78 million) plus 
legal costs. In addition, eight fish and shellfish processors presented a claim for compensation for 
an estimated amount ofUS$IOO million (£60 million) plus legal costs. However, in September 
1998 this latter claim was dcclared inadmissible because it had not been filed within the period laid 
down in the Venezuelan Criminal Procedural Code. 

In October 1997 the Republic of Venezuela presented a claim for pollution damage aga inst 
the master, the shipowner and the Gard Club (in the Criminal Court) for US$60 million 
(£36 million). The claim is based on a letter to the Attomey General from the Venezuelan Ministry 
of Environment and Renewable Natural Resources, which gave details of the amount of 
compensation allegedly payable to the Republic of Venezuela in respect of oil pollution. 
Compensation is claimed for damage to the conmmnities of clams living in the intertidal zone 
affected by the spill, for the cost of restoring the quality of the water of the affected coasts, for the 
cost of replacing damaged sand and for damage to the beach as a tourist resort. 

The Republic of Venezuela, on behalf ofICLAM, also presented a claim for pollution 
damage in the amount of Bs58 million (£65 000). This claim corresponds to the claim presented 
to the Claims Agency in Maracaibo. 

Civil Court of Caracas 
The Republic of Venezuela presented a claim against the shipowner, the master of the 

Nissas Amarga.\' and the Gard Club for an estimated amount ofUS$20 million (£12 million), later 
increased to US$60 million (£36 million), before the Civil Court in Caracas. It appears that this 
claim relates to the same four items of damage as the claim in the Criminal Comt. 

FETRAPESCA has presented a claim against the shipowner, the Gard Club and the master 
of the Nissos Amargas for an estimated amount of US$130 million (£79 million) plus legal costs. 

At the request of FETRAPESCA the Civil Court appointed a committee composed of 
lawyers and technical expelts to assess the value of the damage to the environment caused by the 
spill. The report of the committee, which was filed before the Court in October 1997, does not 
attempt to quantify the efIects of the spill. However, the committee suggests that about 
20000 fishermen had seen their income reduced by approximately 80% as a consequence of the 
incident. 
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Eleven fish and shellfish processors have presented a claim against the shipowner, the 
Gard Club and the mastcr of the Nissos Amorgos for an estimated amount of US$IOO million 
(£60 million) plus legal costs. 11,is claim corresponds to thc one ti led in the Criminal Court, except 
that there is a difference in respect of the numbcr of claimants. 

Conflict a/jurisdiction 
The master, the shipowner and the Gard Club have requested that the Civil Court of 

Caracas should declare that it does Dot have jurisdiction over actions brought as a result of the 
Nissos Amargos incident and that the Criminal Court of Cabimas has exclusive jurisdiction over 
all such actions. They have also maintained that the action filed by the Attorney General in the 
Caracas Civil Court should in any case be dismissed, since a corresponding action had been brought 
before the Cabimas Criminal Court. So fa r, no decision has been taken on the request. 

Level of payments 
In October 1997 the Executive Committee noted that there was great uncertainty as to the 

total amount of the claims arising out of the Nissas Amargas incident. It therefore decided that the 
1971 Fund's payments should be limited to 25% ofthc loss or damage actually suffered by each 
claimant, as assessed by the experts of the Gard Club and the Fund. 

C.ause offhc incident and related issues 
The Criminal Court in Cabimas is carry ing out an investigation into the cause of the 

incident. The Court will determine whether anyone has incurred criminal liability as a result of the 
incident. 

The 197 1 Fund is following the investigation into the cause of the incident which is being 
carried out by the Venezuelan authorities. The Fund has also engaged a technical expert to 
investigate the cause of the incidcnt. 

The shipowner and the Gard Club have taken the posit ion that the incident and resulting 
pollution were due to the fact that official infOlmation given to the ship regarding the safe depth 
of the Maracaibo Charmel was incorrect. They have maintained that within that depth there were 
one or more hard (probably metallic) objects which could and did penetrate the ship's hull causing 
oil to escape. 

The shipowner has notified the 1971 Fund that he reserves the right to seek exoneration 
from liability for pollution damage arising fTOm the incident, under Article 1II.2( c) ofthe 1969 Civil 
Liability Convention, on the ground that the damage was caused wholly by the negligence or other 
wrongful act ofa Govenrment or other authority responsible for the maintenance of lights or other 
navigational aids in the exercise of that function. 

The shipowner has also notified the 1971 Fund that he intends to resist any claims for 
pollution damage by the Republic of Venezuela, on the basis of Article 111.3 of the 1969 Civil 
Liability Convention, on the ground that the damage was substantially caused by negligence 
imputab le to the claimant, namely negligence on the part of the Insti tuto Nacional de 
Canalizaciones (INC), a national body responsible for the mai ntenance of the channel, and/or of 
the harbour master (an employee of the Ministry of TranspOlt). 

The shipowner and the Gard Club have expressed the view that in principle the question 
of exoneration under Article III.2(c) should not affect the claimants in Venezuela. They have 
maintained that substantial claims have been made in the Venezuelan proceedings which raise 
important issues of common interest to the 197 1 Fund and the Club. It would, in their view, be 
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desirable to avoid conflicts of interest between the Club and the Fund in the proceedings, as might 
occur if the issue of exoneration were to be raised by the shipowner and the Club. 

The shipowner and the Gard Club have infonlled the 1971 Fund that they intend, for these 
reasons, to continue until further notice to pay non-government claims without invoking against 
the claimants the exoneration clause contained in Article III.2(c), and to pursue this issue at a later 
date by way of subrogation. They have requested that the 1971 Fund should not for the time being 
make any decision on the validity or otherwise of their potential subrogation claim. 

In December 1998 the shipowner and the Gard Club supplied the 1971 Fund with a 
detailed analysis of the evidence available to them concerning the cause of the incident, together 
with a substantial quantity of documentary material. They have supplied the material so that it may 
be considered by the Fund and its lawyers in connection with the legal proceedings which have 
been brought in Venezuela and to assist the Fund in deciding whether it wishes to rely on a similar 
defence under Article 4.3 of the 1971 Fund Convention. 

The 197 1 Fund is examining the documentation supplied by the shipowner and the 
Gard Club. 

DAIW A MARU N°1S 
(Japan, 27 March 1997) 

While the Japanese tanker Daiwa Maru N°J8 (186 GRT) was loading heavy fuel oil from 
onshore tanks at an oil refinery in Kawasaki, Kanagawa Prefecture (Japan), some of the cargo oil 
leaked from the end of a cargo hose connected to the outboard side of the ship's manifold. This 
hose was not in use at the time of the incident. The oil washed the deck of the Daiwa Maru N° 18 
and spilled into the sea. Subsequent investigations showed that there was a defective valve in the 
sh ip's manifold and that the blank flange fitted to the end of the cargo hose had been incorrectly 
secured. 

Claims totalling ¥18 million (£90 000) were received jiom several contractors. These 
claims were settled at¥15.6 million (£68 000) and were paid by the shipowner's P&l insurer. 

In April 1998 the Executive Committee considered whether the 1969 Civil Liability 
Convention and the 1971 Fund Convention applied to this incident, as the oil was spi lled before 
it had entered the cargo tanks of the Daiwa Maru N° 18. The Committee noted that oil is generally 
considered as cargo once it entered the pipe of a ship through a loading arm on the port side and 
that the ship had responsibility for the oil from that moment. The Committee decided therefore that 
the spilt oil should be considered as cargo and that the incident fell within the .scope of the 
Conventions. 

The P&l insurer requested that the 1971 Fund should in this case waive the requirement 
to establish the limitation fund. For the reasons set out above in respect of the Tsubame Maru N°31 
incident , the Executive Committee decided that this requirement should be waived in the 
Daiwa Maru N° 18 case. 

In August 1998 the 1971 Fund paid its share of the compensation of¥12 million (£51 600) 
and paid indemnification to the shipowner in the amount of¥865 000 (£3 700). 
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JEONG JTN N°lO! 
(Republic oJ Korea, 1 Aprill997) 

The Korean barge JeongJin N°lOI (896 GRT) was loading heavy fuel oil at a terminal in 
the port of Pusan (Republic of Korea). Approximately 124 tonnes of oi l is believed to have 
overflowed from one of the tanks of the Jeollg Jin N°lOl and spilled into the sea. The spilt oil 
contaminated various parts of the port. 

The Jeollg iill N°lOl was not covered by any insurance for liability under the 1969 Civil 
Liability Convention. However, the shipowner had a bank guarantee issued by a Korean bank for 
Won 143 million (£70 000) to cover his civil liability for oil pollution damage in respect of this 
ship. 

Eight claims relating to clean-up operations, totalling Won 567 million (£248 000), were 
submitted. These claims were settled at Won 418 million (£198 000) as assessed by the experts 
engaged by the 1971 Fund. 

The Pusan District Court determined the limitation amount applicable to the ship at 
Won 246 million (£123000). 

In May 1998 the 1971 Fund paid Won 172 million (£75 000) to the eight claimants, 
constituting the difference between the total settlement amount and the limitation amount. The 
Fund also paid indemnification of Won 58 million (£26 000) to the shipowner. 

OSUNGN°3 
(Republic oJKorea, 3 Aprill997) 

The incident 
The tanker Osullg N°3 (786 GRT), registered in the Republic of Korea, ran aground in the 

Pusan area (Republic of Korea) on 3 April 1997, and sank to a depth of70 metres. The vessel was 
carrying about I 700 tonnes of heavy fuel oil. Oil was spilled inunediately, but it was not possible 
to assess the quantity spilt or the quantity remaining on board. Oil originating fi'om the Osung N°3 
reached the sea adjacent to Tsushima island in Japan on 7 April 1997. 

Removal of oil from the wreck 
[n 1997 the Korean Research Institute of Ships and Ocean Engineering presented a report 

on a survey of the Osung N°3. )n the report it was estimated that the wreck of the Ostmg N°3 
conta ined about I 400 tonnes of oil in her tanks. It was concluded that oil might escape from the 
wreck because of fi.nlher deterioration of the damaged ship, or as a result of a ship or fishing gear 
coming into contact with the submerged wreck, or if the wreck were to be disturbed by a passing 
typhoon . Given the risk of fi.lrther spillage and the potential impact on nearby fishing grounds, 
extensive mariculture facilities and tourist beaches, it was concluded in the report that an oil 
removal operation should be carried out as soon as possible to reduce the pollution risk. 

At the request of the Korean Government, an expert from a London film of marine 
surveyors engaged by the 1971 Fund participated in discussions concerning the most appropriate 
method to be used for removing the oil from the Yuil N°l and the Osung N°3 (see page 70). The 
Director infOlmed the Korean authorities that the 1971 Fund agreed that the oil should be removed 
from the wrecks of the Yuil N°l and the Osullg N°3 as soon as possible. 
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With regard to the contract agreed between the Korean Marine Pollution Response 
Corporation (KMPRC) and a Dutch salvage company (Smit Tak BV) for the removal of the oil 
from both ships and the method to be used for the remova l, reference is made to the information 
set out in respect of the Yuil N°] incident (page 71). 

KMPRC and Smit Tak moved the operations from the Yllil N°] to the OSlIlIg N°3 on 
1 September 1998. The operations were interrupted by typhoons from 18 to 26 September, from 
29 September to 2 October and from 14 to 19 October 1998. 

Practical problems arose due to strong currents, bad weather, continuous fouling of the 
wreck by debris, and the discovery that tank hatches and tank cleaning opening covers were not 
properly secured. The operations were completed on 9 November 1998. Some 27 m' of oil was 
recovered . During the operation, there was no release of oil from the wreck into the sea. 

Level of payments 
In view of the great uncertainty resulting from the belief that a significant quantity of oil 

remained in the wreck, representing a serious pollution risk, the Executive Committee bad 
considered in June 1997 that it was not possible to make any reasonable estimate as to the total 
amount of the claims arising out of the Osung N°3 incident. The Committee had therefore limited 
the 1971 Fund's payments, for the time being, to 25 % of the damage or loss actually suffered by 
each claimant, as assessed by the experts of the 1971 Fund at the time the payment was made. 

At the time of the Osung N°3 incident, the Republic of Korea was Party to the 1969 Civil 
Liability Convention and the 1971 Fund Convention, but not to the 1992 Conventions. 11,e amount 
avai lable for compcnsation for damage caused in Korea is therefore to be determined pursuant to 
the 1969 and 1971 Conventions, ie 60 million SDR (approximately £5 1 million). 

Japan, however, was Party to the 1992 Conventions at the time of the incident. The 
maximum amount available for damage in Japan was therefore 135 million .SDR (£11 5 million), 
including any payments made to Korean and Japanese claimants under the 1969 and 197 1 
Conventions. If the total amount of the claims arising out of the incident for damage in Korea and 
Japan were to exceed 60 million SDR and payment under the 1971 Fund Convention had to be 
pro rated, the Japanese claimants would be entitled to additional compensation under the 1992 Fund 
Convcntion. Since the OSlIng N°3 was registered in the Republic of Korea, the limit of the 
shipowner's liability would be that laid down in the 1969 Civil Liability Convention. 

In October 1997 the Assembly of the 1992 Fund considered whether it should pay 
claimants ill Japan the balance of75%, and then present subrogated claims against the 1971 Fund 
ifand when the 197 1 Fund's payments were increased beyond the 25% limit in force at that time. 
The Assembly decided that it was appropriate for the 1992 Fund to intervene at that stage, so that 
victims of oil pollution damage in Japan had the benefit of a higher maximum amount of 
compensation than that provided by the 1971 Fund Convention. The Assembly therefore 
authorised the Director to pay the balance of the established claims relating to damage in Japan. 

In October 1998 the Executive Conunittee considered that if, in the view of the 1971 
Fund's experts, the removal of the oil from the OSlIlIg N°3 were completed successfully without any 
significant release of oil , and only a minor quantity of oi l remained in the wreck, the risk of' further 
pollution would be eliminated and there would no longer be a risk of claims for high amounts. The 
Com mittee therefore decided to authorise the Director to increase the limit of the 197 1 Fund's 
payments to 100% of the established claims, once he was satisfied that these conditions had been 
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tillfilled, provided that the Korean Government had given an undertaking corresponding to that 
offered by the Govemment in respect of the Yuil N° I incident (see page 71). 

On 17 November 1998 the 1971 Fund received an undertaking from the Government of 
the Republic of Korea signed by the Minister of Marine Affairs and Fisheries in respect of the 
Osullg N° 3 incident cO'Tesponding to that provided in respect of the Yuil N° I incident. 

After consultation with the 1971 Fund's experts, the Director considered that the conditions 
for an increase in the level of the payments laid down by the Executive Committee had been 
fulfilled. He therefore decided to increase the 1971 Fund's payments from 25% to 100% of each 
established claim. 

As a result of the decision by the 1992 Fund Assembly referred to above, the 1992 Fund 
had paid the balance of the claims relating to damage in Japan, totalling ¥340 million 
(£1.6 million). As a consequence of his decision to increase the 1971 Fund's payments in respect 
of the Osung N°3 incident to 100%, the Director decided that the 1971 Fund should reimburse the 
1992 Fund the amounts it had paid to cover the balance of the Japanese claims. The 1992 Fund will 
therefore ultimately not be liable in respect of this incident. On 23 December 1998 the 1971 Fund 
paid the above-mentioned amount to the 1992 Fund, plus interest thereon amounting to £29 000. 

Osung N° 3 - oiled beach in Japan 
(photograph: General Marine Surveyors) 
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Claims for compensation 
Oil removal operatiolls 
During thc pcriod July - December 1998, KMPRC submitted several claims for 

compensation relating to the OSl/1/g N°3 operation s totalhng Won 6 696 million (£3.4 million). 
These related to the amounts paid to Smit Tak under the oil removal contract and to the costs 
incuned by KMPRC for its involvement in the operations in tenns of per SOl me I, barges, tugs , other 
craft, engineering services and general support. The costs relating to both the Yuif N°] and the 
Osullg N°3 operations were apportioned provisionally on a 50:50 basis between the two cases. 

In October 1998 the Executive Conmlittee noted that at that stage only minor quantities 
of oil had been found in the cargo tanks of the OsulIg N°3. The Committee considered that, on the 
basis ofthe information which was available prior to the conunencement of the operations, it had 
been reasonable to assume that substantial quantities of oil remained on board the OSllllg N°3 and 
that it had therefore been reasonable to take measures to remove the oil For this reason the 
Committee decided that claims for compensation in respect of the costs associated with these 
operations would be admissible in principle, even if no significant quantity of oil were found in the 
cargo tanks ofthe Osullg N°3 . As set out above, a quantity of27 m3 of oil was eventually recovered 
from the tanks of the OSllJlg N°3. 

During the period November - December 1998, the 1971 Fund paid Won 6 287 million 
(£3.1 million) to KMPRC in respect of the OsulIg N°3 operations. 

The claimed items which so far have not been approved, totalling Won 517 million 
(£260000) in respect of both the YuiI N° I and the Osung N°3 operations, relate mainly to the cost 
of KMPRC's personnel and general overhead costs. 

Further claims by KMPRC are expected to bc in the region of Won 600 million (£300000) 
for both operations. 

Other claims 
As regards the Republic of Korea, claims for compensation have been presented by the 

Korean Marine Police, some local authoriti es, the charterer ofthe ·Osling N°3 and a number of 
contractors for parbcipatiol1 in the clean-up operations and the inspection of the sunken vessel, and 
by two tishery co-operative associations for loss of income. Claims totalling Won I 125 million 
(£560 000) have been settled at Won 822 million (£410 000). Further claims totalling 
Won 217 million (£108 000) are being examined. 

Six claims totalling ¥G73 million (£3.6 million) have been submitted for clean-up 
operations carried out in Japan. One of these claims, for ¥275 million (£1.5 million), was settled 
at ¥271 million and this amount was paid in full. The remaining five claims are being examined. 
A claim was presented by a Japanese fishery co-operative association for ¥282 million 
(£ 1.5 million) for loss of income caused by the oi l spill. This claim was settled at ¥ 182 million 
(£970000) and was paid in full. 

A further claim of some ¥60 million (£320 000) for clean-up operations is expected from 
the Japanese Self Defence Force. No other claims are anticipated in Japan. 

Limitation proceedings 
The Osung N°3 was not entered in any P&l Club, but had liability insurance up to a limit 

ofUS$! million (£600 000) per incident. The limitation amount applicable to the vessel under the 
1969 Civil Liability Convention is estimated at 104 500 SDR (£87000). The shipowner applied 
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to the competent comt for the commencement of limitation proceedings. This request was granted 
in October 1997. 

luvestig:ttion into the cause of the incid ent 
In a judgement rendered in June 1997, the competent Korean Criminal Court held that the 

master of the Osung N°3 had navigated the vessel through a prohibited area in order to save time 
and had failed to exercise due care in the navigation oftlre ship. The Court therefore sentenced him 
to one year's imprisonment. 

The Executive Committee decided that, in the light of the fIndings of the Criminal COUlt, 
there were no grounds on which the 197I Fund could oppose the shipowner's right to limit his 
liability, nor refuse to pay indemnification under Article 5. 1 of the 1971 Fund Convention. 

PLATE PRINCESS 
(Venezuela, 27 May 1997) 

The incident 
The Maltese tanker Plate Princess (30 423 GRT) was berthed at an oil terminal at Puerto 

Miranda on Lake Maracaibo (Venezuela). While the ship was loading a cargo of 44250 tonnes of 
Lagotreco crude oil, some 3.2 tonnes was reportedly spilled. 

A few days before the incident satisfactory examinations of the Plate Princess' cargo tanks 
and ballast tanks had been carried out by an independent inspector and by a pollution inspector. 
Following the ballast tank inspection, the master had been granted permission by a government 
inspector to discharge the ballast into Lake Maracaibo. 

The master of the Plate Princess reported that he believed that couplings on the ship's 
ballast line might have become loose during bad weather encountered on the ship's voyage to 
Puerto Miranda. The master suspected that, since the ballast line passed through the tanks into 
which the cargo of elUde was being loaded, oil from those tanks seeped into the ballast line during 
deballasting, spi lling into Lake Maracaibo. 

An expert engaged by the 1971 Fund and the shipowner's P&l insurer attended the site 
of the incident on 7 June 1997 and reported that there were no signs of oil pollution in the 
immediate vicinity of where the Plate Princess was berthed at the time of the spill, nor at nearby 
launch and tug jetties. The expert was infonned tlrat the oil was observed to drift towards the nOlth­
west, in the direction of a small stand of mangroves approximately onc kilometre away. Oil was 
observed coming ashore in an area which was uninhabited. No fishery or other economic resources 
are known to have been contaminated or affected. 

The limitation amount applicable to the Plate Princess under the 1969 Civil Liability 
Convention is estimated at 3.6 million SDR (£2.9 million). 

In June 1997 the Executive Committee considered that, ifit were confinned that the spilt 
oil was the same Lagotreco crude as was being loaded on to the Plate Princess, then it would 
appear that the oil which escaped via a defective coupling in the ballast line had first been loaded 
into the cargo tanks. The COllllnittee took the view that the incident would therefore fall within the 
scope of the Conventions, as the oil was carried on board as cargo. 
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Court proceedings 
Irrnnediately after the incident a Criminal Court of first instance in Cabimas commenced 

an investigation into the cause of the incident. The Criminal Court decided that criminal 
proceedings should be brought against the master of the Plate Princess. 

A fishermen's trade union (FETRAPESCA) has presented a petition in the Criminal Court 
on behalf of 1 692 fishing boat owners, claiming an estimated US$I 0060 per boat (£6 lOO), ie a 
total ofUS$17 million (£10 million). The claim is for alleged damage to fishing boats and nets and 
for loss of earnings. 

FETRAPESCA has also presented a claim against the shipowner and the master of the 
Plate Princess before the Civil Court of Caracas for an estimated amount of US$IO million 
(£6 million). The claim is for the fishermen's loss of income as a result of the spill. 

A local fishetmen's union has presented a claim in the Civil COllli in Caracas against the 
shipowner and the master of the Plate Princess for an estimated amount of US$20 million 
(£12 million) plus legal costs. 

The 1971 Fund has not been notified of the legal actions. 

The master and the shipowner have filed a motion before the Civil Court of Caracas 
requesting that the Court should declare that it does not have jurisdiction over actions brought as 
a result of the Plate Princess incident and that the Criminal Court of Cabimas has exclusive 
jurisdiction over all such actions because the incident occurred within the area over which the 
Criminal Court has jurisdiction. They have also maintained that the action in the Caracas Court 
should in any case be dismissed, since the Criminal Court is already carrying out an investigation 
into the circumstances ofthe spill. So far, no decision has been taken on the motion. 

There has been no progress in the court proceedings during 1998. 

DIAMOND GRACE 
(Japan, 2 July 1997) 

The Panamanian tanker Diamond Grace (147 012 GRT), canying a cargo of about 
257000 tonnes of crude oil, grounded in Tokyo Bay (Japan). As a result, the shell plating of three 
starboard tanks was fractured and crude oil spilled into the sea. Initial estimates of the quantity of 
oil spilled were in the region of I 5 000 tonnes, but the estimate was revised to I 500 tonnes when 
much of the cargo reported missing from one of the starboard tanks was located in a ballast tanle 

The Diamond Grace was registered in Panama which is Party to the 1969 Civil Liability 
Convention but not to the 1992 Civil Liability Convention. The shipowner's right ofiimitation is 
therefore governed by the 1969 Civil Liability Convention to which both Japan and Panama were 
Parties. 

The limitation amount applicable to the Diamond Grace under the 1969 Civil Liability 
Convention is 14 million SDR, corresponding to approximately ¥2 330 million (£11.8 million). 

Immediately after the incident there were fears that the incident would give rise to claims 
for compensation for very high amounts. The 1971 Fund and the shipowner's P&l insurer 
therefore jointly set up a Claims Handling Office in Tokyo. 
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As at 31 December 1998 the Claims Handling Office had received 75 claims totalling 
¥2 138 million (£10.6 million). Out of this amount, ¥ 1 356 million (£6.7 million) relates to 
clean-up operations and ¥592 million (£2.9 million) to fishery damage. Fifty-nine claims have been 
settled for a total of ¥855 mi llion (£4.3 million). The outstanding claims total ¥813 million 
(£4. 1 million). 

It is unlikely that there will be any further claims for significant amounts. It is likely, 
therefore, that the total amount of the claims will not exceed the limitation amount applicable to 
the Diamond Grace and that the 1971 Fund will not be called upon to make any payments in 
respect of this incident. 

KATJA 
(France, 7 August 1997) 

The Bahamas-registered tanker Kalja (52 079 GRT) stlUck a quay while manoeuvring into 
a berth at tile Port of Le Havre (France). The contact with the quay caused a hole in a fuel oil tank, 
and 190 tonnes of heavy fuel oil was spilled. Booms were placed around the berth, but oil escaped 
from the pOli and affected beaches both to the north and to the south of Le Havre. Approximately 
15 kilometres of quay and other stmctures within the POlt were contaminated. Oil entered a marina 
at the entrance to the port and many pleasure boats were polluted. Oil was also found in the area 
of the port where a new harbour for inshore fishing boats was being constructed. 

Clean-up operations within the port area were arranged by the port authority and the 
operators ofvalious bClths. The operations were undertaken by local contractors. The cleaning of 
the beaches was organised by the local authOlities using local contractors, tlle Fire Brigade and the 
AnllY. Bathing and watersports were prohibited for a short time (one or two days) while oil 
remained on the beaches. Some slu'imp fishelmen from Le Havre were prevented from storing their 
catch in the port, as is their custom. 

At the time of the incident, the Bahamas was not Party to the 1992 Civil Liability 
Convention. The limitation amount applicable to the Katja is therefore to be determined in 
accordance with the 1969 Civil Liability Convention and is estimated at FFr48 million 
(£5.2 million). 

Claims for compensation have been presented for the cost of clean-up operations incurred 
by the regional and local authorities in the amount ofFFrl7.3 million (£\.8 mi llion). 

A number of claims have been presented for damage to property in the amount of 
FFr7.8 million (£821 000) and for loss of income in the amount ofFFrl.2 million (£130 000). 

It is expected that all claims will be settled for an amount significantly lower than the 
limitation amount which applies to the Kalja under the 1969 Civil Liability Convention. It is 
unlikely, therefore, that the 1971 Fund will be ca lled upon to make any payments in this case. 
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EVOIKOS 
(Singapore, 15 October 1997) 

The incident 
The Cypriot tanker Evoikos (80 823 GRT) collided with the Thai tanker Drop ill Global 

(138 037 GRT) whilst passing through the Strait of Singapore. The Evoi/cos, which carried 
approximately 130 000 tonnes of heavy fuel oil, suffered damage to three cargo tanks, and an 
estimated 29 000 tonnes of heavy fuel oi l was subsequently spilled. The Ompin Global, which was 
in ballast, did not spill any oil. 

At the time of the incident, Singapore was Party to the 1969 Civil Liability Convention 
but not to the 1971 Fund Convention or the 1992 Protocols, whereas Malaysia and Indonesia were 
Parties to the 1969 Civil Liability Convention and the 1971 Fund Convention, but not to the 1992 
Protocols thereto. 

Impact of the spill 
The spilt oil initially affected the waters and some southern islands of Singapore, but later 

oil slicks drifted into the Malaysian and Indonesian waters of the Malacca Straits. On 23 December 
1997 oil came ashore in places along a 40 kilometre length of the Malaysian coast in the Province 
of Selangor. 

Clean-up operations 
Singapore 
The Maritime and POIi Authority of Singapore (MPA) took charge of the clean-up 

operations, initially focused on dispersant spraying at sea and fo llowed by the containment and 
recovery of the floating oil. Clean-up equipment owned by East Asia Response Lld (EARL) and 
the Petroleum Association of Japan (P AJ) was deployed as well as local induslIy and conunercially 
available response resources. 

Once the oil moved out of Singapore waters it was necessary to clean selected areas of 
shore on a number of small islands to the south of Singapore. This was arTanged by the 
shipowner/P & I Club and canied out by local contractors. 

Malaysia 
After the first few days natural weathering processes had rendered the oil no longer 

amenable to chemical dispersants. The oil sEeks were nearly solid and had spread over a wide area 
in the Malacca Strait, making at-sea recovery operations impracticaL The Malaysian Marine 
Department undeliook aerial and boat surveillance and placed equipment on stand-by so as to make 
it possible to take preventive measures to protect sensitive resources ifrequired. In the event, some 
five kilometres of shore was oiled. The clean-up was carried out under the co-ordination of the 
Malaysian DepaIiment of Environment with support from the Marine Depmiment. 

Im lJ:tct on fishing in Malaysia 
Many fish farms are located along the Malaysian coast, and measures were taken to protect 

those threatened by the oil. Fish famlers were encouraged to surround their fish cages with 
protective ban·iers against floating oil using locally available resources. Only very small spots of 
tar reached the nets in a few locations. 
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Evoikos - oi led mangroves 
(photograph: lTOPF) 

Many prawn farms along the Strait rely on intakes of fresh water for their operations. 
Measures were taken by the owners of the fanns, upon advice ft'om the Malaysian Fisheries 
Department, to monitor the intakes to prevent any oi l be ing drawn into the facili ties. Some 
fishermen sustained an oiling of their boats, nets and ropes. 

Claims fo r compensation 
MPA has presented claims in respect of clean-up operations canied out under its directive 

for approximately S$ 13 million (£4.7 million). A breakdown of these costs has been submitted to 
the shipowner/the United Kingdom Mutual Steamship Insurance Association (Bemlllda) Lld, (UK 
Club). 

The UK Club, on beha lf of the shipowner, contracted a number of clean-up operators 
whose claims amount to S$3.7 million (£ 1.3 million). A fUl1her claim for clean-up has been 
submitted by a private company for S$1.23 million. The shipowner/UK Club has been notified by 
owners of other ships and terminal operators of claims for property damage for S$7.3 million 
(£2.7 million). 

As regards Malaysia, claims for clean-up costs have been submitted by the Depal1ment of 
the Environment and the regional Marine Departments for a total of RM 1.8 million (£285 000). 
The Malaysian Fisheries Depar1ment has submitted a claim for RM471 492 (£75 000). 

The shipowner and the UK Club have indicated that they might maintain lhat the 
operations can"ied out in Singaporean waters (or at least part thereof) were undertaken to prevent 
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or minimise pollution damage in Malaysia or Indonesia and that the costs thereof would therefore 
qualify for compensation under the 1971 Fund Compensation, and have referred to the position 
taken by the Executive Committee in respect of the Kilmll incident. In addition, c1aiJTIs for salvage 
operations might be submitted not only under Article 13 of the 1989 International Convention on 
Salvage but also under Article 14 of that Convention. 

At its session in October 1998 the Executive Conunittee maintained its view that it was 
premature for the Committee to take any position on these issues. 

In view ofthe uncertainly as to the total amount of the claims, the Committee also decided 
that the Director was not authorised to make any payments of claims for the time being. 

Criminal proceedings 
Following the collision criminal charges were brought against the masters of both ships. 

The master of the Evoikos was sentenced to three months ' imprisonment and fines totalling 
S$60 000 (£21 000) and the master of the Drop in Global was sentenced to two months ' 
imprisonment and a fme of S$11 000 (£4 000). 

Limitation proceedings 
The shipowner has conm1enced limitation proceedings with the competent Singapore 

court. The shipowner has maintained that the limitation amount applicable to the Evoikos is 
approximately 5.9 million SDR (£5.0 million), whereas lawyers acting for some claimants have 
argued that the figure should be approximately 8.8 million SDR (£7.5 million). 

KYUNGNAM N°} 
(Republic of Korea, 7 November 1997) 

The coastal tanker Kyul1gllam N° 1 (168 GRT), registered in the Republic of Korea, ran 
aground offUlsan (Republic of Korea). The Malme Police estimated that about one tonne of cargo 
oil was spilled. The 1971 Fund 's experts estimate, however, that there was a spill of some 
15 - 20 tonnes. The spilt oil affected several kilometres of rocky shoreline. 

There are significant aquaculture activities along the affected coast. Some sea mustard 
farms and some set nets were contaminated, as well as 20 - 30 small fishing vessels which were 
moored in the area at the time of the incident. 

Offshore clean-up operations were carried out by the Marine Police. Local fishermen and 
divers were engaged by the shipowner to carry out manual clean-up operations on shore. 

The Ulsan District C0U11 fixed the limitation amount applicable to the Kyungnam N° 1 at 
Won 43 million (£21 500). The shipowner deposited that amount in court. 

The Comt decided that claims in the limitation proceedings should be filed by 17 August 
1998. In August 1998 the 1971 Fund filed subrogated claims with the limitation COUlt for 
Won 449 million (£224 000). The subrogated claims were those known to the 1971 Fund at that 
time. FlIlther claims were presented to the 1971 Fund later. 

So far claims totalling Won 514 million (£257 000) have been assessed by the 1971 Fund's 
expelts at Won 105 million (£53 000). The remaining claims totalling Won 454 million (£227 000) 
are being examined by the experts. 
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Further claims are expected from the fishery sector. 

The criminal investigation into the cause ofthe incident concluded that the master had 
failed to check the sea chmt and had followed a dangerous course which caused the ship to ground 
on a submerged rock. In the light of the findings of the criminal investigation, the Executive 
Committee decided that there were no grounds on which the 197 1 Fund could challenge the 
shipowner's right oflimitation, nor refuse to pay indemnification to the shipowner under Article 5 
of the 1971 Fund Convention. 

PONTOON 300 
(Ullited Arab Emirates, 7 JanllGlY 1998) 

The incident 
Intermediate fuel oil was spilled from the barge POlltOOIl 300 (4 233 GRT), which was 

being towed by the tug FalcolI 1 off Hamriyah in Shmjah, United Arab Emirates. The barge had 
reportedly become swamped dUling high seas and strong north-westerly winds on 7 January 1998 
and had taken on water whilst losing oil. During the course of the night of 8 January, the barge 
sank and settled on the seabed at a depth of2 1 metres, six nautical miles offHamriyah. 

The POlltoon 300 was registered in Saint Vincent and the Grenadines and was owned by 
a Liberian company. It appears that the barge was not covered by any insurance for oi l pollution 
liability. The tug Falcoil 1 is registered in Abu Dhabi and owned by a citizen of that Emirate. 

Attempts to raise the sunken barge 
Divers employed by a local salvage contractor, Whitesea Shipping & Supply Co (WSS), 

surveyed the sunken POlltOOIl 300 on 8 January 1998 and reported that at least 3000 - 4 000 tonnes 
of intermediate fuel oi l had escaped. During the following week further work was carried out by 
the divers to plug and seal the various points of seepage. In the afternoon of9 January there was 
a sudden release of about 300 tonnes of intennediate fuel oil when a tank cover broke tree after 
divers had been plugging remaining leaks from cracks and holes. The divers later discovered that 
most of the tanks ou the barge were interconnected, making it more difficul t to estimate the total 
quantity of oil which had been spilled. 

WSS had been appointed by the Shaljah Ports Authority to inspect the sinking barge and 
to plug the worst leaks at a fix ed price ofUS$20 000 (£ 12 000). On completion of this phase the 
Federal Government of the United Anab Emirates appointed WSS as salvor to remove oil from the 
tanks and raise the sunken barge for a lump sum of Ohs 2 million (£330 000). 

Several unsuccessful attempts were made to raise tlle barge during which up to 100 tonnes 
of oil was lost. The barge was finally lifted on 4 February 1998 and was towed into the port of 
Halmiyah . After oil residues had been removed, the barge was towed out to sea and scuttled. 

Clean-up operations 
The spilt oil spread over 40 kilometres of coastline, affecting four Emirates, namely 

Sharjah, Ajman, Umm AI Quwain and Ras AI Kbaymah. The worst affected Emirate was Umm 
AI Quwain, where there is a beach hotel and a fishing harbour at AI Naqaa. 

The Federal Environment Agency (FEA) co-ordinated spill response activity, with support 
fi'om the Frontier and Coast Guard Service (FCGS) and municipal authorities. Onshore clean-up 
operations were carried out by an oil company and a number of local contractors. Collected oiJy 
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waste was transported to an inland disposal site. All shoreline clean-up operations were suspended 
on 24 January, when gove11lment funds allocated for the task had been exhausted. After a standstill 
of seven weeks, beach cleaning was resumed on 12 March 1998 with a labour force of 100 men 
provided by a local contractor, Lamnaleo. The work was complctcd in June 1998. 

Applicability of the Conventions 
In Febmary 1998 the Executive Conmlittee considered whether the POlltOOIl 300 fe ll 

within the definition of , ship' laid down in Article 1.1 of the 1969 Civil Liabili ty Convention, ie 
"any seagoing vessel and any seabome craft of any type whatsoever, actually carrying oil in bulk 
as cargo". The POlltOOIl 300 was a flat-top barge designed for deck cargoes, although on this 
voyage the barge was carrying intermediate fuel oil in its buoyancy tanks. According to the 1971 
Fund's teclmical expert, the POlltOOIl 300 had been built as a launch vessel for offshore oil 
stmctures, was designed to proceed to sea, and should be considered as a seaborne barge, or even 
a seago ing vessel. 

Although some delegations expressed doubts as to whether the Conventions applied in tltis 
case, the Executive Committee took the view that it was the factual sihlation which was of primary 
importance, and noted that it had been established that the barge was actually transpOlt ing oil in 
bulk as cargo from one place to another. The COITUnittee therefore decided that the P OlltOUII 300 
fell with in the definition of 'ship' in the 1969 Civi l Liabili ty Convention. 

Level of the 1971 }'und's payments 
In view of the continuing uncertainty as to whether the total amount of the claims ntight 

exceed the total amount avai lable under the 1969 Civil Liability Convention and the 197 1 Fund 
Convention (60 million SDR, corresponding to approximately £5 1 million), the Executive 
Corrunittee decided in Febmary 1998 to limit the level of the 1971 Fund's payments to 50% of the 
loss or damage actually suffered by each claimant. In April 1998 the Committee increased the level 
of payments to 75%. 

Claims for compensation 
As at 31 December 1998, ten claims for compensation had been received. These claims, 

totalling Ohs 7.4 million (£1.2 million), related to clean-up operations. 

Seven of these c1ainls, totalling Dhs 5.2 million (£835 000), have been prescnted by FEA. 
Six of the claims presented by FEA have been approved for a total ofDhs 2.7 million (£446 000) 
and the Fund has offered to pay 75% of the agreed amount, ie Dhs 2.0 million (£327 500). 

Lamnalco has submitted three claims totalling Dhs 2 154 000 (£345 000) ill respect of 
work carried out between 12 March and 10 June 1998. Thesc claims have been settled at 
Dhs 2153000 (£344 800) and paid at 75% of the agreed amount, ie Dhs 1615000 (£258 600). 

No claims have been submitted so far in respect of losses in the fi shery or tourism related 
industries. 

Investigation into the cause of the incident 
The Director has instructed tlie 1971 Fund's lawyers in the United Arab Emirates to 

investigate the cause of the incident, with the assistance of technical experts, as required. The 
Director is considering in particular whether there are grounds on which the 1971 Fund could takc 
recourse action against any third pm1y. 
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Pontoon 300· temporary oil storage pit 
(photograph : ITOPF) 

MARITZA SAY ALERO 
(Venezuela, 8 JUlle 1998) 

The incident 
The Panamanian tanker Maritza Sayalera (28 338 GRT) was berthed at an oil terminal at 

Carenero Bay (Venezuela) operated by Petroleos de Venezuela SA (PDVSA), the national oil 
company, where it was to discharge its cargo. While the tanker was discharging medium diesel oil , 
a member of the crew observed a slick of oil of about 140 m' on the port side of the ship. The crew 
stopped the discharging operation. On the basis of shore tank and ship's cargo tank measurements 
it was estimated that 262 tonnes of medium diesel was lost from the tanker and a fUl1her 699 tOlUles 
of medium diesel was lost from the tenninal. 

A diver checked the hoses and found two ruptures on the submarine hose used to discharge 
the medium diesel. This hose, which belonged to the oil terminal, consisted of six pieces of flexib le 
hose of about 9 metres each, hooked together by bolts. One end of this set of hoses was connected 
to the shore submarine pipeline and the other to the vessel 's manifold. The ruptures were located 
in the second and third hoses from the end which was connected to the shore submarine pipeline. 
The distance between the tankcr and the rupture was approximately 40 metres. 

Clean-up operations 
Under the Venezuelan National Contingency Plan for Oil Pollution, PDVSA is responsible 

for implementing oil spi ll response measures in Carenero Bay. PDVSA activated the contingency 
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plan and booms were deployed to protect sensitive areas. A small quantity of spilt medium diesel 
reached a nearby beach and reportedly affected bivalves living in the intertidal zone. Clean-up 
operations were carried out on the affected beaches. PDVSA instmcted three Venezuelan bodies 
to assess the damage caused to the environment. 

Impact on fishing and tourism 
Although it appears that there was minimal impact on fishing and tourism, PDVSA has 

estimated that the claims for commercial losses will be in the region of US$700 000 (£425 000). 
It is understood that PDVSA has settled somc claims. There has not been any consultation between 
PDVSA and the 197 1 Fund with regard to claim settlements. 

Court proceedings 
The town of Brion presented a claim for compensation against the tenninal operator, 

PDVSA, the shipowner and his P&l insurer before the Supreme Court in Caracas for an estimated 
amount ofBs lO 000 million (£10.6 million) plus legal costs. The town of Brion requested that the 
Court should notify the 1971 Fund of the proceedings. The 197 1 Fund has not yet been notified 
of tb..is action. 

Applicability of the Conventions 
At its October 1998 session the Executive Committee noted that the spill emanated from 

a hose belonging to the oil terminal which had ruptured at a distance of approximately 40 metres 
from the ship 's manifold. The Committee considered that the maritime transport of the oil had been 
completed and that the oil could not be considered as being caITied by the Maritza Soyalero at the 
time of the spill. For this reason the Committee decided that the incident fell outside the scope of 
application of the 1969 Civil Liability Convention and the 1971 Fund Convention. 

The 1969 Civil Liability Convention and the 1971 Fund Convention apply only to spills 
of oil fa lling within the definition of , oil' in Article 1.5 oflhe 1969 Civil Liability Convention which 
covers only persistent oil. The 1971 Fund has elaborated a non-technical gu ide to the nature and 
definition of persistent oil , which was considered by the Assembly in 1981. Under this guide an 
oil is considered non-persistent if at the time of shipment at least 50% of the hydrocarbon fractions, 
by volume, disti ll at a temperature of 340°C and at least 95% of the hydrocarbon fractions, by 
volume, dist ill at a temperature of370°C. The Committee noted in October 1998 tha t the analysis 
ofa sample of the medium diesel oil taken from one of the ship's cargo tanks had shown that the 
oil was non-persistent. The Committee therefore decided that, for this reason also, the incident fell 
outside the scope of application of the Conventions. 

Limitation proceedings 
The shipowner has not yet commenced limitation proceedings. 

If the 1969 Civi l Liability Convention were to apply to the incident, the limitation amount 
applicable to the Maritza Sayalera would be in the region of 3 million SDR (£2.5 million). 

Investigations into the cause of the incident 
A ctiminal first instance Court in Miranda is can'ying out an investigation into the cause 

of the incident. The Court will detelTlline whether anyone has incuITed criminal liability as a result 
of the incident. 

An investigation by the shipowner's insurer into the cause of the incident has mled out any 
fault or negligence on the part of the vessel. 
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8.3 Incidents dealt with by the 1992 Fund during 1998 

As in Section 8.2 of this Report, claim amounts have been rounded. The conversion of 
foreign currencies into Pounds Sterling is as at 31 Deccmber 1998. 

INCIDENT IN GERMANY 
(Germany. June 1996) 

The incident 
From 20 .lune to 10 July 1996 crude oil polluted the German coastline and a number of 

Gemlan islands close to the border with Denmark in the NOlth Sea. The Gennan authorities 
undertook clean-up operations at sea and on shore and some I 574 tonnes of oil and sand mixture 
was removed from the beaches. 

The Gennan Federal Maritime and Hydrographic Agency took samples of the oil that was 
washed ashore. Chemical analysis showed that there was Libyan crude oil in the samples. 

Computer simulations of CUlTents and wind movements made by the Maritime and 
Hydrographic Agency indicated tbat the oil could have been discharged between 12 and 18 June 
approximately 60 - 100 nautical miles north-west of the isle ofSy lt. 

Investigations by the Gelman authorities revealed that the Russian tanker Kuzbass 
(88 692 GRT) had discharged Libyan crude in the POlt of Wi lhelmshaven on 1I June 1996. 
According to the Gennan authorities there remained on board some 46 m3 of oil which could not 
be discharged by the ship's pumps. 

The Kuzbass had departed from Wilhelmshaven on 11 June 1996 and passed a control 
point near the Dover Coast Guard station on 14 June 1996. Based on an evaluation of data 
provided by Lloyds Maritime Infonnation Selvices, the Gennan authorities maintain that there were 
no other movements of tankers with Libyan crude oil on board during the time and in the area in 
question. 

The GClTIlan authorities maintain that an analysis of oi l samples taken from the Kuzbass 
matched the results of an analysis of samples taken from the polluted coastline. According to the 
GClTIlan authorities comparisons with an analytical chemical database on North Sea crude oils 
originally developed by the Federal Malitime and Hydrographic Agency showed that the pollution 
was not caused by crude oil from North Sea platfonns. 

1992 Fund's involvement 
The German authorities infonned the 1992 Fund that, if their attempts to recover the cost 

of the clean-up operations from the owner of the Kuzbass and his insurer were to be unsuccessful , 
they would claim against the 1992 Fund. 

1 f the Gem13n authorities were to pursue a claim against the 1992 Fund, the question arises 
of whether they have proved that the damagc resulted from an incident involving one or more ships 
(Article 4.2(b) of the 1992 Fund Convention). This issue will have to be examined, on the basis 
of all evidence submitted, in the light of the defmition of'ship' contained in the 1992 Civil Liability 
Convention. 
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The definition of 'ship' in Article 1.1 of the 1992 Civil Liability Convention covers also 
unladen tankers in certain circumstances and so, by reference, does the definition of 'ship' in the 
1992 Fund Convention. Article l.l of the 1992 Civil Liability Convention reads: 

'Ship' means any sea-going vessel and seaborne craft of any type whatsoever 
constmcted or adapted for the caniage of oil in bulk as cargo, provided that a 
ship capable of canying oil and othcr cargoes shall be regarded as a ship only 
whcn it is actually canying oil in bulk as cargo and during any voyage following 
such caniage unless it is proved that it has no residues of such carriage of oil in 
bulk aboard. 

The limitation amount applicable to the Kuzbass under the 1992 Civil Liability Convention 
is estimated at approximately 38 million SDR (£32 million). 

Legal actions 
In July 1998 the Federal Republic of Germany brought legal action in the Court of first 

instance in Flensburg against the shipowner and his insurer, claiming compe-nsation for the cost of 
the clean-up operations for an amount ofDM2 610 226 (£930 000). 

The German authorities have based their legal actions inter alia on the facts set out above. 
The 1992 Fund is examining the documents presented in support of the actions. 

The 1992 Fund was notified in November 1998 of the legal actions against the owner of 
the Kuzbass and his P&l insurer. 

The Director will intcrvenc in the legal proceedings in due course to protect the 1992 
Fund's interests, and the necessary preparations for the intervention are being undertaken by the 
Fund's GenTIan lawyer. 

NAKHODKA 
(Japan, 2 Janl/LIIY 1997) 

See pages 81 - 88 above. 

OSUNGN°3 
(Republic of Korea, 3 April 1997) 

See pages 95 - 99 above. 

As set out on page 96, the 1992 Fund made some payments of claims in Japan arising out 
of this incident. However, it was later established that all claims arising out of this incident will 
be paid in full by the 1971 Fund. The 1971 Fund has reimbursed the amount paid by the 1992 
Fund. The 1992 Fund will thereforc ultimately not be liable in respect of this incident. 
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INCIDENT IN THE UNITED KINGDOM 
(United Kingdom, 28 September 1997) 

On 28 and 29 September 1997, bunker fuel oil landed on sandy beaches in Essex on the 
east coast of England, United Kingdom. Clean-up operations on shore were canied out by the local 
authority. The origin of the oil is not known. 

The local authority has submitted a claim for compensation to the 1992 Fund for the cost 
of the clean-up operations, provisionally indicated at approximately £ 10 000. 

In order for this spill to fall within the scope of application of the 1992 Fund Convention, 
the claimant must show that the oil originated fi'om a ship as defined in Atticle 1.1 of the 1992 Civil 
Liability Convention which by reference is included in the 1992 Fund Convention, ie a laden or 
unladcn tanker. This definition is quoted on page 11 0 in connection with the incident which took 
place in Gennany in June 1996. 

In view of the small quantity of oil which reached the beaches, however, it is unlikely that 
it can be established that the oil came from a tanker, whether laden or unladen . For this reason, it 
is unlikely that this claim will be pursued. 

SANTAANNA 
(United Kingdom, 1 Janl/my 1998) 

Sequence of events 
The Panamanian tanker Sal/ta AIlIIlI (17 134 GRT) dragged her anchor in heavy weather 

and grounded on rocks on the Devon (United J(jngdom) coast. The ship was refloated the same day 
by an emergency towing vessel under contract with the United Kingdom Government. As a result 
of the grounding, several of the ship's cargo tanks were punctured. 

The Santa Anna was in ballast, but had some 270 tonnes of heavy fuel oil and 10 tonnes 
of diesel oil in bunker tanks. No oil was spilled as a result of the grounding and the re fl oating 
operation. 

The United Kingdom authotities mobilised oil combatting equipment and surveillance 
aircraft. 

Claim for compensation 
The Un ited J(jngdom Govenmlent notified the IOPC Funds of the incident. In its 

noti fi cation the Govemment statcd that it appeared that no claim was possible under the 1969 and 
197 1 Conventions, s ince these Conventions did not cover pre-spill preventive measures. The 
Government also stated that it did not seem possible to present claims for compensation against the 
shipowner, since the ship was registered in Panama, which was Party to the 1969 Civil Liability 
Convention but not to the 1992 Civil Liability Convention. 

11,e United Kingdom Government has submitted a claim for £30000 relating to the cost 
of mobilising resources to respond to the possible escape of persistent bunker oil. 

It is estimated that the liabili ty limit of the Sal/ ta AI/na under the 1992 Civil Liability 
Convention, if applicable, would be approximately 10.2 million SDR (£8.6 million). 
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Applicability oftbe 1992 Conventions 
This incident has given rise to three important questions as to U,e applicability of the 1992 

Civil Liability Convention and the 1992 Fund Convention which were considered by the Executive 
Committee at its October 1998 session. 

Definition of 'incident ' 
The first question was whether the grounding and subsequent refloating constitute an 

'incident' as defined in the 1992 Conventions. The definition of ' incident ' in Article 1.8 of the 
1992 Civil Liability Convention reads: 

. 'Incident' means any occurrence, or series of occurrences having the same origin, 
which causes pollution damage or creates a grave and imminent threat of causing 
such damage. 

The Committee took the view that in the Santa Alllla case there had been such a grave and 
imminent tlu'eat and that therefore the 1992 Conventions did in principle apply to this incident. It 
was noted, however, that the usual criteria for admissibility would apply, ie that the measures were 
reasonable from an objective technical point of view. 

Definitioll oJ 'ship' 
The second question was whether the Sail III Anlla fell within the definition of 'ship ' laid 

down in Article 1.1 ofthe 1992 Civil Liability Convention, which is quoted on page 110. 

The shipowner and his P&l insurer take the view that the 1992 Civil Liability Convention 
was not applicable to the incident. They have argued that the purpose of the 1992 Civil Liability 
Convention was to cover spills of persistent oil from persistent oil tankers. They have pointed out 
that the distinction drawn by the Convention is between persistent oil and all other cargoes, whether 
they are non-persistent oil, other liquids or bulk solids. For this reason they take the view that a 
vessel does not fall within the definition of 'ship' unless it is actually carrying persistent oil in bulk 
as cargo or is on the ballast voyage immediately following the caniage of persistent oil in bulk as 
cargo. They have stated that, in respect of such a ballast voyage, the shipowner may prove that 
there were no residues of the persistent cargo remaining on board during the subsequent ballast 
voyage. 

The shipowner and his P&l insurer have given an assurance that the claim of the United 
Kingdom Government will be settled. They have stated that they simply wish to establish that the 
shipowner's liability in respect of this incident arises under the section of the 1995 Merchant 
Shipping Act providing for liability in respect of bunker spi lls from vessels to which the 1992 Civil 
Liability Convention does not apply. 

The Executive Committee accepted that the Sal/la Af1IlG had been constructed or adapted 
for the carriage of oil in bulk as cargo. The Conm,ittee took the view that the issue in question was 
how to interpret the proviso in Article I.l , ie that "a ship capable of canying oil and other cargoes 
shall be regarded as a ship only when it is actually carrying oil in bulk as cargo and during any 
voyage following such carriage unless it is proved that it has no residues of such carriage of oil in 
bulk aboard". . 

It was generally considered that the word 'oil' in the proviso should be interpreted in 
accordance with the definition of oil in Article 1.5, namely any persistent hydrocarbon mineral oil. 

Some delegations took the view that the phrase "unless it is proved that it has no residues 
of such carriage of oil in bulk aboard" indicated that spi lls fi'om unladen tankers were covered only 

112 



if residues of persistent oil were on board. Other delegations maintained that this phrase related 
only to combination eaniers and that dedicated tankers in ballast would always be covered whether 
or 110t they were carryjng res idues of persistent oi l. A number of delegations raised the question 
of the interpretation of the expression 'any voyage', and in particular whether that expression 
referred to any voyage fo llowing the eaniage of persistent oil or only to the first voyage following 
such carriage. Some delegations considered that the expression covered only the first ballast 
voyage and that the Santa Anna incident therefore did not fall within the scope ofthe Conventions. 

Given the importance of this matter, the Executive Committee decided that the 
interpretation of the detinition of , ship' in the 1992 Civil Liability Convention should be studied 
by a Working Group to be held in April 1999. For this reason, the Committee took the view that 
it was premalure to take any decision on this issue in respect or ille Santa Anl1a incident. 

Applicability oflhe 1992 Civil Liability Convenlion 
The Executive Committee also considered whether the 1992 Civ il Liability Convention 

could be applied to the Santa Anna which was registered in a State Party to the 1969 Civil Liability 
Convention but not to the 1992 Civi l Liability Convention. It was noted that since the occurrence 
had taken place before 16 May 1998 (the date when the United Kingdom's denunciation of the 1969 
Civi l Liability Convention took effect), the United Kingdom was under a treaty obligation to 
respect the provisions of the 1969 Civil Liability Convention in respect of ships registered ill 
Panama and that that Convention did not cover pre-spill preventive measures. The Conmlittec took 
the view, however, that since the 1969 Civil Liability Convention dealt only with laden tankers, the 
Uni ted Kingdom could apply the 1992 Civil Liability Convention to an un laden tanker registered 
in Panama. 

MILAD 1 
(Bahrain, 5 March 1998) 

The Belize registered coastal tanker Milad 1 was intercepted by the United States Coast 
Guard (USCG), 25 nautical miles north east of Bahrain. The tanker, carrying I 500 tonnes of mixed 
diesellemde oil, was found to have a crack in the hull approximately 6 metres long, allowing sea 
water into tl,e ballast tanks. The USCG considered that the Milad 1 was in danger of sinking and 
that it posed a grave and inuninent tlu·eat of pollution to the coast of Bahrain. The USCG placed 
damage control experts on board to stabilise the tanker, using pumps to compensate for the 
fl ooding, and subsequently escorted it to a more central location in the Gulf, some 50 nautical miles 
to the north-east of Bahrain. 

The shipowner sent another tanker to lighter the Milad J. The Marine Emergency Mutual 
Aid Centre (MEMAC) in Bahrain engaged a contractor to undertake temporary emergency repairs 
to the Milad 1 to prevent the lisk of pollution, at a cost ofBD21 168 (£33 000). No oil was spilled 
while the lightering operation was carried out and the vessel was eventually allowed to sa il. 

The Executive Committee instructed the Director to investigate the various issues further 
in order to establish whether or not the OCCUITcnce had constituted a grave and imminent risk of 
po llution damage to the territory, tenitorial sea or Exclusive Economic Zone of a 1992 Fund 
Member State, and if so, whether the cla im for the cost of the temporary repairs was admissible. 
It was noted that the Director considered that more infomlat ion conceming the shipowner was 
required before a decision could be taken as to whether MEMAC had fulfi lled its obligation to take 
all reasonable steps to pursue the legal remedies available to it, in accordance with Article 4.1 (b) 
of the 1992 Fund Convention. 
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9 LOOKING AHEAD 

The membership of the 1971 Fund incrcascd steadily over the years, reaching 76 by March 
1998. However, a third of the Organisation 's Members left the 197 1 Fund on 16 May 1998, as 
requ ired under the 1992 Fund Protocol, and a number of other States have since denounced the 
1971 Fund Convention. It is likely that many of U,e remaining 197 1 Fund Member States will soon 
leave the Organisation. In the light of this developmcnt there is a risk that in the near future the 
197 1 Fund will be unable to function properly and will therefore not be able to fulfil its objective 
of paying compensation to victims of future oil spills in the remaining Member States. If is 
essential, therefore, that all the remaining 1971 Fund Member States soon leave the 1971 Fund so 
as to enable that Organisation to be wound up without undue delay. The Secretariat will make 
strenuous effOlts to achieve the smooth winding up of the 1971 Fund as soon as possible. 

Mea nwhile, the number of States which have ratified the 1992 Fund Convention has 
increased rapidly since the Convention came into force in May 1996. At the end of 1998, 39 States 
had ratified thc 1992 Fund Protocol. It is intercsting to note that some of the 1992 Fund Membcr 
States were not previously Members ofU,e 1971 Fund. It is expected that there will be a steady 
growth in 1992 Fund membership in the coming years. 

From June 1996 the 1971 Fund Secretariat administered the 1992 Fund as well as the 1971 
Fund. On 16 May 1998, however, the 197 1 Fund ccased to have its own Secretariat, and it has 
since then been administered by the newly established Secretariat of thc 1992 Fund. As a result of 
a review carried out by extelnal consultants, the jo int Secretmiat has been given a new stmcture and 
increased resources and the working methods have been modified. The Secretariat is therefore in 
a better position to provide the services which victims of oil pollution incidents, Member States and 
in terested c ircles are entitled to expect. 

The Secretaliat will pursue its effOlts to bling the pollution cases which the Funds are now 
handling to satisfactory conclusions as soon as possible. In particular, the Secretariat will 
endeavour to build on the considerable progress made during 1998 towards the settlement of claims 
with regard to a number of incidents involving the 1971 Fund. This is especially important, since 
the 197 1 Fund cannot be wound up until the claims arising out of incidents involving that Fund are 
resolved. 

An essential task for the joint Secretaliat of the 1971 and 1992 Funds is to consolidate and 
develop the intel11ational compensation system. The Secretariat wi ll endeavour to work to this end, 
in the interests of both Organisations and their respective Member States and of victims of oil 
pollution. 
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Algeria 
Belgium 
Colombia 
Denmark 
France 

Algeria 
Belgium 
Canada 
Colombia 
Cote d'lvoire 

ANNEX I 

Structure of the lope Funds 

1971 FUND GOVERNING BODIES 

ASSEMBLY 

Composed of all Member States 

4th extraordinary session 

Chairman: Mr C Coppolani (France) 
Vice-Chairmen: Mr A H E Popp QC (Canada) 

Mrs I Barinova (Russian Federation) 

21 si session 

Chairman: Mr J Vonau (Poland) 
Vice-Chainnen: Mr A H E Popp QC (Canada) 

Mrs I Barinova (Russian Federation) 

EXECUTIVE COMMITTEE 

571h and 581h sessions 

Chairman: 
Vice-Chairman: 

Chairman: 
Vice-Chairman: 

Mr W J G Oosterveen (Netherlands) 
Professor L S Chai (Republic of Korea) 

Greece 
India 
Italy 
Japan 
Malaysia 

591h session 

Morocco 
Netherlands 
Poland 
Republic of Korea 
United Kingdom 

Mr A H E Popp QC (Canada) 
Mr M Janssen (Belgium) 

Fiji 
ludia 
Italy 
Malaysia 
New Zealand 
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Nigeria 
Poland 
Russian Federation 
United Arab Emirates 
Venezuela 



Cypms 
Denmark 
Finland 
Greece 
Ireland 

Mr M Jacobsson 
Mr S Osanai 
Mr J Nichols 
Mr R Pillai 
Miss S Gregory 
Mr J Maura 
Ms H Warson 

1992 FUND GOVERNING BODIES 

ASSEMBLY 

Composed of all Member States 

Chairman: 
Vice-Chainnen: 

Mr C Coppolani (France) 
Professor H Tanikawa (Japan) 
Mr P G6mez-Flores (Mexico) 

EXECUTIVE COMMITTEE 

I si session 

Chainnan: 
Vice-Chainnan: 

Professor L S Chai (Republic of Korea) 
Mr J Wren (United Kingdom) 

Japan 
Liberia 
Mexico 
Netherlands 
Norway 

JOINT SECRETARIAT 

Officers 

Philippines 
Republic of Korea 
Spain 
Tunisia 
United Kingdom 

Mrs P Binkhorst-van Romunde 

Director 
Legal Counsel 

Head , Claims Department 
Head , Finance & Administration Department 

Claims Officer 
Claims Officer 

Head , External Relations & Conference Department 
Finance Officer 

AUDITORS OF THE 1971 FUND AND THE 1992 FUND 

Comptroller and Auditor General 
Un ited Kingdom 
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ANNEXII 

Note on 1971 and 1992 Funds' Published Financial Statements 

The financial statements reproduced in Annexes III to XI, and XIV to XVII are an extract of 
infonnation contained in the audited financial statements of the Intemational Oi l Pollution Compensation 
Funds 1971 and 1992 for the year ended 31 December 1997, approved by the Executive Committee of the 
1971 Fund at its 59th session acting on behalf of the 1971 Fund Assembly and by the Assembly of the 1992 
Fund at its 3rd session. 

EXTERNAL AUDITOR'S STATEMENT 

The exo'acts ofthe financial statements set out in Annexes III to XI and XIV to XVII are consistent 
with the audited financial statements of the lntemational Oil Pollution Compcnsation Funds 1971 and 1992 
for the year ended 31 December 1997. 

RMaggs 
Director 
for the Comptroller and Auditor General 
National Audit Office, United Kingdom 
31 Janua,y 1999 
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ANNEX III 

General Fund 

1971 FUND: INCOME AND EXPENDITURE ACCOUNT FOR THE 
FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

1997 1996 

INCOME £ £ [ £ 

Co ntributions (Sc hedule I) 

Initial contributions 70136 I 162 

(Refund working capitalYAnnual contributions (49711 15) 5808890 

Adjustment 10 prior years' assessment 1IZ2~, 7212 

(4488726) 581 7264 

Miscellaneous 

Miscellaneous income 5571 248545 

Income from 1992 Fund 68117 

Transfcr from KaslIga Mam N"J Mer 29 744 

Transfer from Rio OrillOCv Mer- 83017 

Transfer from ]'aiko Maru MCF 112567 

Transfer from Toyo /aka Mnru MCI' 104237 

Interest on loan to Visrabella MCF 20459 18618 

Interest on loan 10 rI/if N°! Mer 8306 

Interest on loan 10 Sea Empress MCF 113 

Interest on overdue contributions 48947 28710 

Interest on investments I ~~ 28J I QZQ ~~Q 

I 446 7~4 15556,Q 

{3 ~1 262l 737,/ 824 

EXPENDlTUflE 

Secreta riat expenses (Statement I) 

Obligations incLLITed 1067942 975953 

Claims (Sc hedul e 11 ) 

Compensation 70528 1977 901 

Cla ims relatcd cxpenses (Schedule 11) 

Fees I 226620 1492239 

Travel 9346 I 769 

Miscellaneous I ~2! ~ 

I .,7487 1 500 ~16 

2 3Z~ 2~Z 4424 (17(1 

Income less expenditure (5417919) 2918224 

Exchange adjustment (4Q~ 164) (44026/ 

(5 823 083) 2874198 

Transfer from Agip Abrllzzo Mer U766621 

(Shol'lfa ll)lExccss of income ove r cx pcnditu re (5 B~J OB3} 2 ~~ 7 H~ 
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INCOME 

Contributions (Schedule I) 

Annual contributions 

Adjustment to prior years' assessment 

Miscellaneous 

Interest on overdue conrributions 

c.o Interest on investments 

EXPENDITURE (Schedule IT) 

Compensation 

Fees 

Miscellaneous 

Excess of income over expenditure 

Balance b/f: 1 January 

Credit to Contributors ' Account 

Transfer to General Fund 

Balance as at 31 December 

ANNEX IV 

Major Claims Funds - Taiko Marll and Toyotaka Marll 

1971 FUND: INCOME AND EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

Taiko Maru Major Claims Fund Toyotaka Maru Major Claims Fund 

1997 1996 

£ £ £ £ 

5707 

5707 

2526 

195612 

~ 

203845 

203845 

3599255 3395410 

3 486 688 

112,67 

(3 599 2,5) 

NIL 1599255 

1997 1996 

£ 

4677414 

!Jl1..bTI 

£ 

4781651 

(4781651) 

N1L 

£ 

l480 

9771 

258558 

125189 

16242 

------2l 

£ 

3480 

268329 

271 809 

141 523 

130286 

4651365 

4781651 



ANNEX V 
Major Claims Funds - Have1t and Aegea1t Sea 

1971 FUND: INCOME Ai'l'D EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERlOD 1 JANUARY - 31 DECEMBER 1997 

Haven Major Claims Fund Aegean Sea Major Claims Fund 

1997 1996 1997 1996 

INCOME £ £ £ £ £ £ £ £ 

Contributions (Schedule n 
Annual contributions (second levy) 

Annual contributions (first levy) 

Adjustment to prior years' assessment 30258 211 lliill§ 676876 

30258 921 263006 676876 

- Miscellaneous 
N 
0 Interest on overdue contributions 71 680 52298 25122 

Interest on investments 1 722285 1523134 2 165995 1914053 

Interest on loans to Eraer MCF 41850 

Interest on loans to Nakhodka MCF --- 158: 724 ---
112J 2f1;! 1 5~4 984 2377 Q17 193917'-

I 824223 1565905 2640023 2616051 

EXPENDITURE (Schedule II) 

Compensation 2048108 356613 
Fees 523655 662958 297031 698706 

Travel 2927 2160 2969 6245 

Interest on loan from Haven MCF 

Miscellaneous ----.Nl 1 126 ~ ~ 

~ 2714352 )OQ 462 1 062~!ill 

ExcesS/(shortfall) of income over expenditure 1 297338 (1148447) 2339561 1553183 

Balance b/f: I January n QQ7 2~l 29156 4~O ~~ 395 634 n ~42 451 

Balance as at 31 December 2!U05_321 28007983 37735195 35395634 



Il'<COME 

Contributions (Schedule I) 

Annual contrib utions (second levy) 

Annual contributions (first levy) 

Adjustment to prior years' assessment 

Miscellaneous 
N 

In terest on overdue contributions 

In terest on investments 

Interest on loans to Eraer MCF 

Interest on loans to Nakhodka MCF 

EXPENDITURE (Schedule 11) 

Compensation 

Fees 

Travel 

Interest on loan from Havel! MCF 

Miscellaneo us 

Excess/(shortfall) of income over expenditure 

Balance b/f: 1 January 

Amount due to Haven MCF 

Balance as at 31 December 

ANNEX VI 
Major Claims Funds - Braer and Keumdollg N°5 

1971 FUND: INCOME AND EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

Braer Major Claims Fund Ketlmdong N°S Major Claims Fund 

1997 1996 

£ £ £ 

13940004 

~ 21919 

393504 

9726 22 275 

374 533 286353 

384259 

777 763 

(J 454) 

241 379 570150 

11586 14495 

41850 

~ ..1.1.22!i 
253 392 

52437 1 

5 836 657 

6361028 

£ 

13 961 923 

W8628. 
14270551 

6397,9 

13 630812 

(? 794 155! 

5836657 

1997 1996 

£ 

.ill..1lQ 

5762 

424834 

- --

57437 

---.:Jll 

£ 

133 320 

~ 

563916 

57507 

506409 

6699793 

7206202 

£ 

~ 

/3252 

493479 

~~ 

5639236 

133907 

-----.ll2 

£ 

8576 

H&l.11 
515307 

5773 ,22 

(5258015) 

11957808 

6699793 



ANNEX VII 
Major Claims Funds - Sea Prince and Yeo MYUllg 

1971 FUND: INCOME AND EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

Sea Prince Major Claims Fund Yeo Myung Major Claims Fund 

1997 1996 1997 1996 

INCOME £ £ £ £ £ £ £ £ 

Contributions (Schedule I) 

Annual contributions (third levy) 4816324 

Annual contributions (second levy) 6747898 963986 

Annual contributions (first levy) 10650275 1936414 

Adjustment to prior years' assessment 243899 44345 

11808121 10650275 1008331 1936414 

Miscellaneous 

- Interest on overdue contributions 5799 21433 704 3897 
N 
N Interest on investments 961 098 502481 173075 97109 

Recovery from shipowner's insurer 

=m 523914 173779 101 006 

12775018 11174189 1 182 110 2037420 

EXPENDITURE' (Schedule II) 

Compensation 4315189 1318262 317 850 

Fees 237 500 14824 64557 

Interest on loan from General Fund 

Travel 5255 

Miscellaneous 75 79 ----->li 
4558019 1333 165 illill ___ 0 

Excess of income over expenditure 8216999 9841 024 799647 2037420 

Amount due to General Fund 

Balance b/f: 1 January 9841024 2037420 

Balance as at 31 December 18058023 9841021 2837067 2 DJ7 420 



ANNEX VIII 
Major Claims Funds - Yuil N°1 and SellYo Mam 

1971 FUND: INCOME AND EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

Yuil N°1 Major Claims Fund Senyo Maru Major Claims Fund 

1997 1996 1997 1996 

INCOME £ £ £ £ £ £ £ £ 

Contributions (Schedule I) 

Annua·] contributions (third levy) 5779589 

Annual contributions (second levy) 4'819928 

Annual contributions (first levy) 6777 448 2904620 

Adjustment to prior years' assessment ! 55 208 ~ ---
la 754 725 6777448 66518 2904620 

Miscellaneous 

Interest on overdue contributions 4663 13639 432 4728 
IV 
W Interest on investments 364 599 104757 87583 

Recovery from shipowner's insurer --- -- 1418375 

Mm U6J2 I 52J ~Q1 ---.2l..1l1 
11 123987 6791087 1 590082 2996931 

EXPENDITURE: (Schedule In 
Compensation 41846 5959273 ' 26184 1450409 

Fees 125840 313 035 19337 111016 

Interest on loan from General Fund 8306 904 

Travel 

Miscellaneous ---1.W: 286 ----.ll ---lill. 
l.!i2.12l ~U.Q 2QQ ~ l 56.3746 

Excess of income over expenditure 10954696 510187 1544510 1433185 

Amount due to General Fund (402929) 

Balance b/f: 1 Jan uary 107258 1433185 

Balance as at 31 December 11061954 107258 2977 695 1433185 



ANNEX IX 

Major Claims Funds - Sea Empress and NakllOdka 

1971 FUND: INCOME AND EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

Sea Empl'e~iS NakllOtlka 
Major Claims Fund Major Claims Fund 

1997 1997 

INCOME £ £ £ £ 

Contributions (Schedule J) 

Annual contributions (2nd levy) 19862302 

Annual contributions (1st levy) 9942231 14717723 

29804533 14717793 

Miscellaneous 

Interest on overdue contributions 14834 5309 

Interest on investments 757303 

772 137 ~ lQ9 

30576670 14723 102 

EXPENDITURE (Schedule U) 

Compensation 6045 226 22583161 

Fees 952762 I 545 877 

Interest on loan from Aegean Sea MeF 158724 

Travel 5700 23537 

Miscellaneous 12440 7 144 

7 QI!i 12B 24 31B 443 

Exccssl(shortfall) of income over expenditure 23 560 542 (9595341 ) 

Amount due to General Fund (58257) 

Balance as at 31 December 23502285 

Amount due to Aegean Sea MCF (9595341) 
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ANNEX X 

1971 FUND: BALANCE SHEET AS AT 31 DECEMBER 1997 

1997 1996 

ASSETS £ £ 

Cash at baJJks and in hand 139738751 115793967 

Contributions outstanding 2610543 1354808 

Due from 1992 Fund 355 320 237898 

Due from Vistabella MeF 386056 347808 

Due from Nakhodka MeF to Aegean Sea MCI' 9595341 

Due from MCF Sea Empress 58257 

Tax recoverable 41 607 77 257 

Miscellaneous receivable 14259 11 710 

Lntercst on overdue contributions 26898 25142 

TOTAL ASSETS 152 768 775 1/7907047 

LiABILITIES 

Staff Provident Fund 905 36G I 005 794 

Accounts payable 31213 31987 

Unliquidated obligations 143222 135327 

Prepaid contributions 245 053 374897 

Contributors' account 135 917 532865 

Due to Havell MCF 29305321 28007 983 

Due to Aegean Sea Mep 37735195 35395634 

Due to Bma MCF 6361028 5836657 

Due to Taiko Mam MCF 3599255 

Due to KellllldvlIg N°5 Mep 7206202 6699 793 

Due to Toyotaka Mam MeF 4781651 

Due to Sea Prince MCF 18058023 9841024 

Due to Yeo MyulIg MCI' 2837067 2037420 

Due to fuil N°J MCI' 11 061 954 107258 

Due to SCllya Jvfaru MCF 2977 695 1433185 

Due to Sea Empress MCP 23 502285 

TOTAL LIABILITIES 140505541 99820 730 

GENERAL FUND BALANCE 12263234 18086317 

TOTAL LIABILITIES AND 
GENERAL FUND BALANCE 152768775 llL 'LQZJ)47 
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ANNEX XI 

1971 FUND: CASH FLOW STATEMENT FOR THE 
FINANCIAL PERIOD 1 JANUARY - 31 mXEMBER 1997 

1997 1997 1996 

£ £ £ 

Cash as at I January 11 5793967 

OPERATING ACTIVITIES 

Initial contributions 55084 15535 

Previous year's contributions received 60961984 41764651 

Prior years' contributions received 2218580 1240358 

Recovery Senyo Maru 1418375 

1992 Fund income 124 128 4-225 

Interest received on overdue contributions 21 8598 124397 

Other sources of income 443 768 355267 

Receipts from contributors 21019 363838 

Exchange adjustment (405 164) (44026) 

Administrative expenditure (1971 /1992 Funds) (1 539495) (1 083 350) 

Claims expenditure (38795242) (22 997471) 

Repayment to contributors (860 1 141 ) (1673412) 

Other cash payments (341 22~l OOOOQI 

Net cash from operating activities 

before net current asset changes 15779269 18060012 

Increase (Decrease) in net current liabilities mQ (jIBl 207711 

Net cash flow from operating activities 15648651 

RETURNS ON INVESTMENTS 

Interest on investments B22~ m 6509542 

Net eash inflow from returns on investments B 22~ m 
Cash as at 31 December -n9 738 151 
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£ 

91016695 

18267723 

!i ~Q9 142 

115 79396Z 



ANNEX XII 

REPORT OF THE EXTERNAL AUDITOR 
ON THE FINANCIAL STATEMENTS OF THE 

INTERNATIONAL OIL POLLUTION COMPENSATION FUND 1971 
FOR THE FINANCIAL PERlOD 

1 JANUARY TO 31 DECEMBER 1997 

PART ONE - INTRODUCTION 

Scope of the audit 

1 I have audited the financial statements of ille International Oil Pollution Compensation Fund 1971 
("the 1971 Fund") for the nineteenth financial period endcd 31 December 1997. My examination was 
carried out with due regard to the provisions of the 1971 Fund Convention and to the Financial 
Regulations. 

Audit Ohjective 

2 The main objective of the audit was to enable me to form an opinion as to whether the income 
and expenditure recorded against both the General and Major Claims Funds in 1997 had been received 
and incurred for the purposes approved by the 1971 Fund Assembly; whether income and expenditure 
were properly classified and recorded in accordance with the 1971 Fund's Financial Regulations; and 
whether the financial statements presented fairly the financial position as at 31 December 1997. 

Auditing Standards 

3 My audit was carried out in accordance with the CorrmlOn Auditing Standards of the Panel of 
External Auditors of the United Nations, the Specialized Agencies and the International Atomic Energy 
Agency. These standards require me to plan and carry out the audit so as to obtain reasonable assurance 
that the 1971 Fund's financial statements are free of material misstatement. The 1971 Fund's Secretariat 
were responsible for preparing these financial statements, and I am responsible for expressing an opinion 
on them, based on evidence gathered in my audit. 

Audit Approach 

4 My examination was based on a test audit, in which all areas of the tinancial statements were 
subject to direct substantive testing of the transactions and balances recorded. Finally an examination was 
carried out to ensure that the financial statements accurately reflected the 1971 Fund's accounting records 
and were fairly presented. 

5 My audit examination included a general review and such tests of the accounting records and 
other supporting evidence as I considered necessary in the circumstances. These audit procedures are 
designed primarily for the purpose of forming an opinion on the 1971 Fund's financial statements . 
Consequently, my work did not involve a detailed review of all aspects of the 1971 Fund's budgetary and 
financia l information systems, and the results should not be regarded as a comprehensive statement on 
them. 

6 In addition to my audit of the 1971 Fund's accounts and financial transactions, and as approved 
by the 1971 Fund Assembly in April 1998 (71 FUND/A/ES.4116), I have carried out an enhanced ("value 
for money") audit of the payment of claims and related expenditure. 
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7 My observations on those matters arising from the audit which I consider should be brought to 
the attention of the Assembly are set out in part two of this report. 

Overall Results 

8 Notwithstanding the observations in this report, my examination revealed no weaknesses or 
errors which I considered material to the accuracy, completeness and validity of the financial statements 
as a whole. Subject to continuing uncertainty surrounding the outcome of the court action in the Haven 
incident (paragraphs 48 to 55), I confirm that, in my opinion, the financial statements present fairly the 
financial position as at 31 December 1997. 

PART TWO - AUDIT FINDINGS 

Claims and Related Expenditure 

Introduction 

9 As part of my 1997 audit, I undertook an enhanced examination of the payment of claims and 
related expenditure . The objective of this examination was to test whether the Fund's claims handling 
procedures ensured that claims are treated equally and in accordance with the Fund's Regulations and 
established procedures , and that claims and related expenditure are incurred in a cost effective manner, 
taking into account the Fund's objectives of paying compensation. 

Background 

10 Total claims and claims related payments in 1997 amounted to £38 974 425. Of this, 
£25164098 (64 per cent) was paid in respect of the Nakhodka incident and £7 016128 (18 per cent) was 
paid in respect of the Sea Empress incident. An analysis of 1997 claims and claims related payments is 
shown in Table 1 below: 

Table 1 - Claims and Claims Related Payments (1 January to 31 December 1997) 

Claims Claims related Total Percentage 
(of total) 

£ £ £ 
Nakhodka (2/1/97) 22583 161 2580937 25 164 098 64 
Sea Empress (15 /2/96) 6045226 970902 7016 128 18 
Sea Prince (2317/95) 4315189 242830 4558019 12 
Other incidents 456408 1779772 2236 180 .--ii 

33399984 5574441 38974425 100 

Audit Approach 

11 My staff selected and examined a sample of claims and claims related payments made in 1997 
(covering all incidents for which payments had been made in thc year). My staff reviewed the associated 
fLIes and related documents held at the Fund's headquarters in London. In addition, they visited the Sea 
Empress local claims office in Milford Haven in August 1997 . The purpose of this visit was to gain an 
insight into how a local claims office operates and the nature and extent of the 1971 Fund's internal 
controls at this level. They also visited the Nakhodka local claims office in Kobe in August 1998 where 
they examined the files and supporting documents relating to specific claims payments made in 1997 in 
respect of the Naklwdka incident. 
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Milford Haven Claims Handling Office 

12 The 1971 Fund and the Skuld Club established a local claims handling otfice in Mil ford Haven 
to deal with claims for compensation arising from the Sea Empress incident. This office was closed in 
February 1998, by which time linal settlements had beeu reached in respect of the majority of claims 
presented. 

13 My staff visited the local claims office in Milford Haven in August 1997 and were favourably 
impressed by the way in which it was operated and managed. During the visit they were able to rev iew 
and assess the overall procedures and internal controls in operation. Subsequently, as part of their routine 
examination of a sample of 1997 claims payments at the Fund 's headquarters, they examined a number 
of claims payments relating to the Sea Empress incident. 

14 My staff were satislied iu all of the cases examined, that assessments had been carried out 
thoroughly and in accordance with the 1971 Fund's claims policy. Sea Empress claims fil es held at the 
claims office and the Fund 's headquarters were particularly well structured and documented, thereby 
aiding my staff' s review, and providing transparency to the whole claims process. Each file contained 
all key documents relating to that individual claim including: 

• a record of all individual payments made in respect of the claim; 

• ITOPF (International Tanker Owners Pollution Federation) or other expert 's assessment 
report(s); 

• correspondence between the local claims office and the Fund and the Club ; 

• letters sent by the Fund to the claimant giving an explanation of the assessment: 

• copies of the authorisation for payment from the Fund and tile Club; 

• a copy of the signed receipt(s) obtained from the claimant. 

From Iheir visit to the local claims office my staff also noted that many of the office procedures had been 
systematically documented and where necessary, standardised documents produced. 

15 I consider that there is much scope for the Fund to capitalise on the experience of, and the work 
carried out by the Mil ford Haven claims otfice, and to use this for the benefi t of other local claims 
offices. Tins would minimise the amount of time spent "reinventing the wheel" whenever a new claims 
office is established and would increase overall consistency in Ihe claims handling process. Similarly 
lessons learned from other local claims offices should be identified and passed on to others. I therefore 
welcome the recent action taken by the Fund to clari fy and expand existing claims handling o ffice 
guidelines and to engage two people with recent experience of setting up and running local claims offices 
to review the operation of such oftices . I also welcome the Director 's proposal to seek endorsement from 
the international group of P&l Clubs for a standard set of claims handling office guidelines. 

16 In order to further strengthen the guidance given to local claims oftices I recommend that these 
guidelines are further developed and expanded into a comprehensive claims office manual. This manual 
should set out the role of a local claims oftice and cover all procedures and processes appropriate to this 
level of the Fund 's operations. The manual , which should be continually reviewed and revised as 
necessary, should draw together best practice and aim to standardise the work of local claims offices. 
I have commented further on the need for greater standardisation in paragraph 41 below. 
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Nakhodka Claims Handling Office 

Background 

17 The 1971 Fund , the 1992 Fund , the shipowner and his insurer (the UK Club) , have established 
jointly a claims handling oftice in Kobe, Japan, to deal with the assessment of claims arising from the 
Nakhodka incident. Tllis local claims office is operated and managed by General Marine Surveyors and 
Co Ltd of Japan (GMS). The International Tanker Owners Pollution Federation Ltd (ITOPF) also 
provides expertise on claims on behalf of both the UK Club and the Fund. Tourism claims are being 
separately handled and assessed by the Japanese firm of surveyors, Comes and Co Lld . 

18 As at 13 July 1998,449 claims totalling ¥34 006 nlillion (approximately £143 million) had been 
received. Of this, 343 claims totalling ¥2 910 million (approximately £12 million) were from businesses 
in the tourism industry. Claims payments made to July 1998 totalled £23.6 nlillion and are analysed in 
Table 2 below: 

Table 2 - Nakhodka Claims Payments (January 1997 to July 1998) 

Clean up operations 
Japan Marine Disaster Prevention Centre 

(JMDPC) and contractors 
Shipowner 's contractors 
Fishery Co-operatives 
Prefectures and Municipalities 
Loss of income 
Fishery 
Aquarium 

Provisional Payments 

1997 

£ 

12351 184 

47268 
3438871 
6490224 

236995 
18619 

22583161 

1998 
(to July) 

£ 

237542 

754694 

992236 

Total 

£ 

1235 1 184 

284 810 
343887 1 
7244 918 

236995 

l.til2 
23575 397 

19 As shown above, total Nakhodka claims payments made in 1997 amounted to £22 583 161. I 
noted that fmal agreed assessments had been made only in respect of payments to a shipowner's contractor 
(£47 268) and in respect of part of a fishery claim (£236 995). The remainder of payments made in 1997 
were provisional payments, made to alleviate hardship, and were based on a prudent initial assessment 
of the likely amounts payable. These payments ranged from between 27 per cent to 58 per cent of the 
total amounts claimed. 

20 I found that in all cases where provisional payments had been made, the basis on which they had 
been calculated was appropriate and reasonable and unlikely to exceed 60 per cent of the eventual 
assessments (the level provisionally set by the Executive Comnlittee for all Nakhodka claims payments). 
Provisional payments were almost exclusively in respect of clean up operations. 

21 In reviewing the basis on which these provisional payments had been calculated , my staff found 
that in all cases, GMS had prepared detailed assessment reports. These reports gave a summary 
translation in English of the content of the claims and the detailed amounts claimed , most of which were 
extremely volunlinous. Some of the GMS assessment reports were final , although they had not been fully 
rev iewed by ITOPF and agreed by the Fund and the UK Club (see further comments at paragraph 24 
below), and some were only preliminary provisional assessments for the purpose of making an initial 
payment to the claimant. A considerable amoullt of work had been undertaken by GMS in preparing these 
assessment reports, which will have to be revisited before the assessments are finalised. 
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22 Given the extent of work undertaken to form a view as to the level of preliminary payments, in 
particular the high level of administrative work involved, etliciency could be increased if the process for 
making preliminary assessments were simplified. This would of course only be appropriate in cases such 
as claims for clean up operations, where there are no matters of principle involved. A simple checklist 
could be drawn up against which key criteria (such as evidence of a fully documented claim, a bona fide 
claimant and admissibility in principle) could be checked. The surveyor or expert assessing the claim 
should only need to produce a summary report , containing a prelinlinary assessment of the claim, which 
would cover the principles and justification for a provisional payment as well as setting out the basis fo r 
the proposed level of the initial payment. This simplified process could be adopted in all incidents where 
claims are large and/or complicated and where some provisional payment is appropriate due to the 
inevitable delay necessary for completing a full assessment. 

23 J therefore recommend that the Fund reviews the criteria and procedures to be adopted for 
making provisional payments to claimants. I also recommend that guidelines are drawn up , which can 
be used fo r any incident, setting out the principles involved and the level and extent of documentation 
required, and that these guidelines are incorporated into the claims office manual referred to in 
paragraph 16 above. 

Key Principles 

24 In reviewing the assessment reports prepared by GMS, my staff noted that some of these were 
final although they had not yet been fully considered by TTOPF and agreed by the Fund and the UK Club. 
With regard to the claims for clean up operations, the main concerns lay in the rates assessed by GMS 
for labour and ves.sel charges and for the level of general expenses accepted. Rcsolution of these key 
issues has caused delay in the settlement of claims, although it is understood that these issues are currently 
being negotiated. Also, if the rates eventually agreed by all parties are different to those assessed by 
GMS, the assessment reports will have to be revised and the calculations reperformed, thereby adding 
to the delay and administrative effort. 

25 I recommend that, for outstanding claims in respect of clean up operations in the Nakhodka 
incident, the 1971 Fund now take steps to identify and resolve the outstanding issues of principle with the 
UK Club, in consultation with ITOPF, so that these claims can be settled as quickly as possible. 

26 In my view, there appears to be scope for agreeing the general principles to be applied in respect 
of the assessment of claims at a much earlier stage in Ule assessment process. I therefore recommend that 
in future, where clainls are not straightforward, where possible, the key principles of an individual claim 
or group of claims are identified and isolated at the initial stage of assessment. These issues should then 
be clearly analysed and an initial proposed assessment or methodology fo rmally reported to all parties for 
discussion and agreement. Final agreement would of course be subject to a full and complete assessment. 
I also recommend that a reasonable timetable for agreeing these general principles is established and 
agreed between the parties, once a particular problem has been recognised, and that a written record of 
all correspondence and decisions on these principles is fLled by the Fund on an individual claim basis. 

Staffing of Claims Office 

27 The volume of claims received for this incident is extremely large and many of the claims 
themselves are very detailed. My staff were concerned that the level of work remaining before final 
assessments can be agreed is considerable and that these may not be completed for some time. 

28 GMS have had to expand the size of'their workforce from three staff to thirteen in order to cope 
with lhe increased workload related to the Nakhodka incident. The office staff now comprises seven 
marine surveyors and six secretaries . Comes and Co employ three surveyors and three accounting clerks 
for the assessment of tourism claims. 
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29 Since the number of suitably qualified and experienced marine surveyors available in Japan is 
limited , the expertise of the GMS surveyors and the time they spend in assessing claims is extremely 
valuable. My staff consider that it may be possible to free up some of the surveyors' time by employing 
additional staff such as accountants or other professional experts to check less specialised areas of the 
claims. The time spent by the surveyors can then be focused on the areas of the claim where their 
specialised knowledge and expertise is vi tal. [tllerefore recommend that thc Fund carry out a review of 
the current workload of the local claims office in order to assess whether such additional staff ought to 
be employed, or whether the mix of staff could bc changed. [nnderstand that measures to this effect are 
currently being considered. [have commented further on the Fund 's role in establishing and managing 
local claims offices, including the associated staffing issues at paragraphs 39, 40 and 43 below. 

Filing and Documentation 

30 My staff found that documents at tile local claims office were carefully and systematically fIled , 
however they found that the method of fIling individual documents did not easily facilitate external , 
independent review of individual claims. For example, correspondence between GMS and the Fund and 
UK Club was filed chronologically in a central fIle rather than by individual claim and therefore it was 
difficult for my staff to obtain and to review a complete set of all documents and correspondence relating 
to the individual claims selected for examination. In addition , summaries or notes of events such as site 
visits or key meetings ought to be recorded on the individual claims tile so as to facilitate independent 
third party review of all action taken in respect of the assessment. 

31 I therefore recommend that documentation both at the local claims office and at the Fund's 
headquarters is filed as rar as possible by individual claim, and that notes of key actions taken are 
documented on the individual claim tile or are cross referred to a central tile. [n this respect I 
recommend that the Fund draws up detailed guidance on tllC filing and documentation standards required 
and that all fIlcs, whether at headquarters or at the local claims office are maintained on a consistent and 
standardised basis. These guidelines should also address key audit requirements. 

Assessment of Claims 

32 My stalffound that the assessment reports produced by GMS were very detailed. All elements 
of the claim and the individual amounts claimed were clearly explained , and in those cases where 
assessment reports were final , my staff were satisfied that the assessment had been carried outthorou gbly 
and adhered to the Fund 's criteria regarding the admissibility of claims. In reviewing the assessment 
reports themselves, however, my stalf found that these did not always fully explain all of the jUdgements 
made and the methodologies used, nor were these jUdgements and methodologies set out clearly in other 
supporting documents held. Whilst I appreciate that the parties involved were fully briefed on the 
relevant issues, and that GMS were able to give further explanations directly to my staff, J consider that 
assessment reports should, as far as possible, stand alone. They should provide a complete and succinct 
explanation supporting the basis on which the assessment has been made , so that all decisions and 
judgements made may be reviewed and understood by a competent, independent third party. 

33 I therefore recommend that the Fund establish guidelines covering the structure and general 
content of assessment reports. These guidelines should cover such mallers as the need to: 

• clearly document the assessment process including the extelllto which supporting documents and 
records were provided by the claimant and the extent to which these have been examined by the 
assessor; and 

• clearly explain the basis on which the amounts claimed were agreed , reduced or rejected. 

These guidelines should be incorporated into the claims office manual referred to in paragraph 16 above. 
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34 By establishing common and appropriate guidelines/instructions for assessment reports, the Fund 
would increase both the transparency of decisions taken with regard to individual claims settlements, and 
reduce the risk of inequality in treatment of claimants by different assessors. Additionally, it is possible 
that tile number of subsequent questions raised by the Fund, the Club or ITOPF on the principle of the 
claim or on the methodology used, could be minimised if, from the outset, surveyors and other experts 
were more fully briefed on the reporting requirements. 

Tourism Claims 

3S My staff visited the office of Comes and Co Lld in Kobe where they spoke with staff to 
determ ine the approach to be adopted in respect of the assessment of tourism claims. As no payments 
had been made at that time in respect of tourism clainls, my staff did not carry out a detailed examination 
of any particular claims. 

36 Cornes and Co explained to my staff that claims were being examined on a case by case basis 
and that the same assessment process was being followed in the Nakhodka incident as in the Sea Empress 
incident. The Fund had provided Comes and Co with sample reports from the Sea Empress incident, 
prepared by Land R Management Consultants Ltd (UK), and had also engaged Land R Management 
Consultants Lld to advise in the assessment process for the Nakhodka incident. I welcome the action 
taken by the Fund to ensure that Comes and Co were provided with appropriate advice and support with 
regard to the Fund 's requirements for assessing tourism claims and also welcome the proposed 
consistency in approach between the two incidents. 

Claims Related Expenditure 

37 As shown in Table 1 above, total Nakhodka claims related payments in 1997 amounted to 
£2580937. Of this, £1 688932 related to the cost of running tile local claims office (including the fees 
ofGMS and Cornes and Co) for the period January to October 1997. 

38 My staff examined the records maintained by GMS for recording time worked and costs incurred 
in relation to the Nakhodka incident. They examined the invoice for March 1997 in detail and were 
satisfied that this was properly prepared and in accordance with the tariff of survey fees agreed between 
the Fund and GMS. 

Headquarters' Procedures and Controls 

Management of Local Claims Offices 

39 The recent review of Secretariat working methods carried out by external consultants identified 
the need fo r improved management of local claims oftices by the Fund. The areas for improvement 
identified included the need for the Fund to "take full responsibility for defining and rev iewing (jle 
parameters of local claims office activity, the nature of the interface between the local claims office and 
London, and the appropriate allocation of tasks" . 

40 I endorse the consultants' findings and recommendations, and from my review of operations both 
at Milford Haven and Kobe, 1 would also agree that the Fund should exercise a greater managerial and 
advisory role with regard to day to day operations at the local claims offices. Due to the small size of 
the Secretariat in London it has been the policy up to now to fully contract out the work of the local 
claims ottice to independent experts. The Fund has therefore relied heavily on those eontraclOrs to 
establish appropriate systems and procedures, within the parameters and guidelines provided by the Fund. 

41 Given the need for consistency in the treatment of claimants, I consider that it is the responsibi lity 
of the Fund to establish appropriate systems and procedures at each of the local claims offices , and to 
ensure that these are implemented and fo llowed by the contractors employed. In my view, the risk of 
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inconsistency in the treatment of claims can be reduced through the standardisation of processes and 
procedures, whilst still allowing a necessary degree of flexibility to accommodate local circumstances. 
To this end I have recOlmnended above that the Fund draw up a comprehensive local claims office manual 
(paragraph 16) and that general guidelines on specitic issues are established (see paragraph 23 regarding 
provisional payments, paragraph 31 regarding tiling and documentation, and paragraph 33 regarding 
assessment reports). Processes and procedures at the local claims offices should in turn be consistent with 
those adopted for other incidents which are handled directly by the Fund. 

42 The availability of guidance and set procedures will also assist the local claims office staff in 
carrying out their responsibilities and ensure that they are more full y supported. This is often important 
where the contractor (such as GMS in Japan) has had no previous experience in running a local claims 
office, and where their expertise is predominantly in carrying out assessments of claims. 

43 I recommend that the Fund is more fully involved in the adminisuative arrangements at the local 
claims office by taking a lead in the establishment of the offi ce, including the recruitment of staff 
employed; by providing day to day advice on management issues; and through actively reviewing 
operations. I welcome the recent restructuring of the Fnnd 's secretariat and the recruitment of a Head 
of Claims, whose responsibilities will include management and oversight of these offices. 

Use of Experts 

44 The Fund employs a variety of experts to operate local claims offices, to review and assess claims 
and to provide legal advice and services. A paper on the 1971 Fund's use of experts was prepared by the 
Director in September 1996 and submitted to the Executive Committee (7IFUND/EXC.50115). In this 
paper the Director reported that in many fields in which the Fund requires expertise, there are very few 
experts ava ilable with the appropriate experience, tllUS limiting the choices open to the Fund. At this time 
tile Executive COlmnittee did not consider that it was possible to establish firm criteria for the selection 
of experts and expressed the view that it should be left to the Director to decide on the most appropriate 
expert for each particular incident. 

45 Given the nature of the expertise required by the Fund and the immediacy with which services 
are often required , it is not always possible to enter into detailed contractual negotiations with experts or 
lawyers before they are appointed. However, there are several ways in which the Fund can attempt to 
minimise the risks to value for money in this area. In particular, I recommend that: 

• wherever possible, fees/tariffs and contractual terms are agreed in writing before appointment, 
or if this is not possible, as soon as possible thereafter; 

• experts/lawyers are requested to provide a reasonable mirtimum level of detail in their invoices 
to support the amounts billed ; 

• a database of fees paid to individual experts is established so that the Fnnd can more easily 
monitor amounts paid against specific work carried out and also the fee levels between individual 
experts working in similar tields: 

• a database of qualified experts/lawyers is drawn up to assist the Fund in its selection of such 
experts. This database should contain details of those experts/lawyers already used by the Fund 
(where performance has been satistactory) and also any others who may be suitably qualified. 
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Other Financial Matters 

Contingent Liabilities 

General 

46 The 1971 Fund's contingent liabilities are disclosed in Schedule III to the fmancial statements 
and mostly relate to compensation claims for oil pollution damage. Under the 1971 Fund Convention, 
those liabilities which mature, will be met by contributions assessed by the 1971 Fund Assembly. 

47 As disclosed in Schedule III to the financial statements, the 1971 Fund has assessed contingent 
liabilities of £390555 000 as at 31 December 1997 , compared with £276 846 632 in 1996. Of the total 
for 1997, £29336000 relates to the Haven incident, which is explained in more detail below. 

Haven Incident 

48 The total amount payable of £29336000 (Schedule Ill) represents the 1971 Fund 's view of the 
maximum compensation of £35284000 (60 million Special Drawing Rights) payable under the 1971 
Fund Convention, less amounts paid in 1996 of £2 048 000, less the shipowner 's limitation amount of 
£8 233 000, plus indemnification of £3 333 000 and fees of £1 000000. 

49 As at 31 December 1997, claims submitted for compensation for oil pollution damage resulting 
from the Haven incident totalled approximately £575 million. In addition there were non-quantified 
claims relating to damage to the marine environment. The Italian courts in Genoa dealing with the claims 
have been called upon to rule on the extent of the 1971 Fund's liability under the 1971 Fund Convention. 

50 On 14 March 1992, the judge in the Court of first instance in Genoa in charge of the limitation 
proceedings reudered a decision which indicated that the 1971 Fund would face a potential maximum 
liability of LIt 771 397947400 (approximately £265 million) . This compared with the 1971 Fund's 
assessment of LIt 102 643 800000 (60 million Special Drawing Rights, approximately £35 million), being 
the maximum amount available under the 1969 Civil Liability and 197 I Fund Conventions. 

51 The 1971 Fund lodged opposition to the judge's decision of 14 March 1992. On 26 July 1993 , 
the Italian Court of first instancc in Genoa rendered its judgement in respect of the 1971 Fund's 
opposition in which it upheld the judge's decision of 14 March 1992. The 1971 Fund appealed against 
this judgement. 

52 In a judgement rendered on 30 March 1996, the Court of Appeal in Genoa confirmed the 
judgement of the Court of first instance. In April 1996, the Executive Conunittee instructed the Director 
to take the necessary steps to appeal to the Supreme Court of Cassation. An appeal was lodged in January 
1997. 

53 In April 1996, the judge in the Court of first instance in Genoa in charge of the limitation 
proceedings rendered a decision in which he determined the admissible claims for compensation. These 
amounted to some LIt 186000 million (£64 million) plus interest and compensation for devaluation. The 
1971 Fund has lodged opposition to a number of these claims. 

54 In June 1995 and again in October 1996, the 1971 Fund Assembly instructed the Director to 
explore the possibility of arriving at a global settlement which fell within the maximum amount of 
compensation available. In February 1998, the Italian government submitted a bill to parliament which, 
if approved, would enable the government to conclude an agreement for a global settlement fulfilling the 
conditions laid down by the Assembly and the Executive Committee. The bill was approved by the Italian 
parliament in July 1998. I understand that an agreement on a global settlement will be signed shortly. 

135 



55 As explained in my previous reports, because of the uncertainty surrounding the outcome of these 
proceedings, I have qualified my audit opinion on the 1971 Fund's financial statements in respect of the 
contingent liability for the Haven incident. 

Recovery of V A T 

56 As I noted in my report on the 1971 Fund's 1995 and 1996 financial statements, a number of 
invoices received from Italian law firms , dating back to 1991 , have been paid inclusive of Italian value 
added tax. The Italian authorities have agreed in principle that some £303 000 of value added tax should 
be repaid to the 1971 Fund. Although the financial statements do not record the amounts due for 
repayment, and to date no money has been repaid, the 1971 Fund stiIJ expects to receive a full refund. 

Control of Supplies and Equipment 

57 In accordance with the 1971 Fund's stated accorulting policies, purchases of equipment, furniture , 
office machines, supplies and library books are not included in the 1971 Fund's balance sheet. Note 
13 (b) to the financial statements shows that the value of these assets held by the 1971 Fund as at 
31 December 1997 amounted to £178 193. 

58 My staff carried out a test examination of the 1971 Fund's records of supplies and equipment 
undcr Financial Regulation 13.16 (d). As a result of this examination, I am satisfied that the supplies and 
equipment records as at 31 December 1997 properly reflect the assets held by the 1971 Fund. No losses 
were reported by the 1971 Fund during the year. 

Amounts Written Off and Fraud 

59 The Secretariat have informed me that there were no amounts written off, or cases of fraud or 
presumptive fraud during the financial period, other than the write oll of uncollected interest amounting 
to £41 037 as noted in paragraph 62 below. 

Contribntors in Liquidation 

60 As recorded in the 1971 Fund's balance sheet, outstanding contributions due to the 1971 Fund 
as at 31 December 1997 totalled £2 610 543. Of this , a total of £287 258 was due from two individual 
contributors who have gone into liquidation (£9 945 was due from a Dutch contributor, and £277 313 
from a German contributor) . 

61 The Director provided the Assembly with information on these two cases in April 1998 
(7IFUNDI AlES .4/6). In the case of the German contributor, negotiations have been carried out and it 
is expected that a major part of the amount owed will be recovered. However in the case of the Dutch 
contributor, it is highly unlikely that all of the monies owed to the 1971 Fund will be received. The 197 1 
Fund has made no provision in the 1997 financial statements against amounts owed which may not 
subsequently be recovered , however the relevant amounts are disclosed in note 14 to the financial 
statements. 

62 In the case of a third contributor in liquidation (as detailed in Assembly paper 
71FUND/A/ES.4/6), £180000 was paid to the 1971 Fund in 1997, in full and final settlement of all 
outstanding amounts. The total amount due as at 1 September 1997 amounted to £221 037, including 
£41 037 in interest. Interest was therefore not recovered. 
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PART THREE-ACKNOWLEDGEMENT 

63 I wish to record my appreciation of the willing cooperation and assistance extended by the 
Director, his staff, and the staff at the local claims handling offices in Milford Haven and Kobe during 
the course of my audit. 

SIR JOHN BOURN KCB 
Comptroller and Auditor General, United Kingdom 

External Anditor 
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ANNEX XIII 

FINANCIAL STATEMENTS OF THE 
INTERNATIONAL OIL POLLUTION COMPENSATION FUND 1971 

FOR THE YEAR ENDED 31 DECEMBER 1997 

OPINION OF THE EXTERNAL AUDITOR 

To: the Assembly oftbc IlIternational Oil Pollution Compensation Fund 1971 

I have examined the appended financial statements, comprising Statements I to IX, Schedules I to 
III and Notes, of the International Oil Pollution Compensation Fund 197 1 for the year ended 31 December 
1997 in accordance with the Common Auditing Standards of the Panel of Extemal Auditors of the United 
Nations, the Specialized Agencies and the International Atomic Energy Agency, as appropriate. My 
examination included a general review afthe accounting procedures and such tests of the accounting records 
and other supporting evidence as I considered necessary in the circumstances. 

Subject to the uncertainty ofthe contingent liability referred to in paragraphs 48 to 55 of my Report, 
as a result of my examination, I am of the opinion that the financial statements present fairly the fmancial 
position as at 31 December 1997 and the results of the year then ended; that they were prepared in 
accordance with the 197 1 Fund's stated accounting policies which were applied on a basis consistent with 
that of the preceding financ ial year; and that the transactions were in accordance with the Financial 
Regulations and legislative authority. 

SIR JOHN BOURN KCB 
Comptroller and Auditor General, United Kingdom 

External Auditor 

138 

6 October 1998 



ANNEX XIV 

General Fund 

1992 FUND: INCOME AND EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

1997 1996 

INCOME £ £ £ £ 

Contributions (Schedule I) 

Conh'ibutions 6226681 

6996681 

Miscellaneous 

Interest on overdue contributions 5543 

Interest on investments 245 659 

251 202 

7247883 

EXPENDITURE 

Secretariat expenses (Statement I) 

Obligations incurred 479648 242 123 

Excess/(shortfall) of income over expenditure 6768235 0421231 
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ANNEX XV 

Major Claims Fund - Nakhodka 

1992 FUND: INCOME AND EXPENDITURE ACCOUNT 
FOR THE FINANCIAL PERIOD 1 JANUARY - 31 DECEMBER 1997 

INCOME 

Contributions (Schedule 11) 

Contributions 

Miscellaneous 

Interesr on overdue contributions 

Interest on investments 

EXPENDITURE 

Balance as at 31 December 
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1997 

£ 

6897108 

3048 

~ 

£ 

6897108 

J.ll..1M 
7028696 

7028696 



ANNEX XVI 

1992 FUND: BALANCE SHEET AS AT 31 DECEMBER 1997 

1997 1996 

ASSETS £ £ 

Cash at banks and in hand 13715350 

Contributions outstanding 301 524 

Tax recoverable 35 

Miscellaneous receivable 482 

Interest on overdue contributions 3625 

TOTAL ASSETS 14 021016 

LIABILITIES 

Due to 1971 Fund 355 320 237898 

Prepaid contributions 110 888 4225 

Due to Nakhodka MCF 7 028 696 

TOTAL LIABILITIES 7494904 242123 

GENERAL FUND BALANCE 6526 112 (242123) 

TOTAL LIABfLTTlES AND 14021 016 NIL 

GENERAL FUND BALANCE 
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ANNEX XVII 

1992 FUND: CASH FLOW STATEMENT FOR THE 
FINANCIAL PERIOD I JANUARY - 31 DECEMBER 1997 

Cash as at 1 January 

OPERATING ACTIVITIES 
Interest received on overdue contributions 

Receipts from contributors 

Repayment of 1996 administrative cost to 1971 Fund 

Other payments 

Incomc held by 1971 Fund 

Net cash flow from operating activities before net current asset changes 

Increase (Decrease) in net current liabilities 

Net cash flow from operating activities 

RETURNS ON INVESTMENTS 
Interest on investments 

Cash as at 31 December 

142 

1997 

£ 

4966 

13592 265 

(237898) 

(717) 

(124 128) 

13234488 

~ 

1997 

£ 

13341 151 

lH..l.22 

13715350 



ANNEX XVIII 

FINANCIAL STATEMENTS OF THE 
INTERNATIONAL OIL POLLUTION COMPENSATION FUND 1992 

FOR THE YEAR ENDED 31 DECEMBER 1997 

OPINION OF THE EXTERNAL AUDITOR 

To: the Assembly of the International Oil Pollution Compensation Fund 1992 

I have examined the appended financial statements, comprising Statements I to V, Schedules I to 
III and Notes, of the International Oil Pollution Compensation Fund 1992 for the year ended 31 December 
1997 in accordance with generally accepted common auditing standards. My examination included a 
general review of the accounting procedures and such tests of the accounting records and other Sllpporting 
evidence as I considered necessary in the circumstances. 

In my opinion the financial statements present fairly the fmancial position as at 31 December 1997 
and the results of the year then ended; that they were prepared in accordance with the 1992 Fund's stated 
accounting policies which were applied on a basis consistent wi th that of the preceding financial year; and 
the transactions were in accordance with the Financial Regulations and legislative authority. 

I have not considered it necessary to issue a report on my audit of the 1992 Fund's financial 
statements. 

SIR JOHN BOURN KCB 
Comptroller and Auditor General, United Kingdom 

Extel1lal Auditor 
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ANNEX XIX 

1971 Fund: Contribnting oil received in the calendar year 1997 
in the territories of States which were Members of the 1971 Fnnd 

on 31 December 1998 

As reported by 31 December 1998 

Member State Contributing Oil 
(tonnes) 

% of Total 

Italy 
India 
Canada 
Malaysia 
Portugal 

-Indonesia 
Belgium 
China (Hong Kong Special Administrative Region) 
New Zealand 
Croatia 
Poland 
Cote d 'Ivoire 
Malta 
Ghana 
Russian Federation 
Barbados 
Brunei Darussalam 
Djibouti 
Estonia 
Gambia 
Iceland 
Mauritius 
Seychelles 
Vanuatu 

145735 659 
47749 000 
46488631 
17 166245 
14997390 
12 006831 
8257914 
5593 135 
4961 442 
3699225 
3315258 
3041 283 
1 397901 
1 384090 

541 000 
190066 

o 
o 
o 
o 
o 
o 
o 
o 

316525070 

46.04% 
15.09% 
14.69 % 
5.42% 
4.74 % 
3.79% 
2.61 % 
1.77% 
1.57% 
1.17% 
1.05 % 
0.96% 
0.44 % 
0.44% 
0.17% 
0.06% 
0.00% 
0.00% 
0.00% 
0.00 % 
0.00% 
0.00% 
0.00 % 
0.00 % 

100.00% 

Note: No report from Albania, Algeria , Antigua and Barbuda, Benin, Cameroon, Colombia, Fiji , Gabon, Guyana , 
Kenya , Ku wait , Maldi ves, Mauritania, Morocco, Mozambique, Nigeria , Papua New Guinea, Qatar, Saint 
Kilts and Nevis, Sierra Leone, Slovenia, Sri Lanka, Syrian Arab Republic, Tonga, Tuva lu , United Arab 
Emirates, Venezuela and Yugoslavia. 
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ANNEX XX 

1992 Fund: Contributing oil received in the calendar year 1997 
in the territories of States which were Members of the 1992 Fund 

on 31 December 1998 

As reported by 31 December 1998 

Member State Contribnting Oil % of Total 
(tonnes) 

Japan 272 379 312 28.10% 
Republic of Korea 130 112237 13.42% 

Netherlands 105419367 10.88% 
France 101 397026 10.46% 
United Kingdom 80342029 8.29% 
Germany 58547 165 6.04% 

Spaiu 58498323 6.04% 
Australia 30897505 3.19% 

Norway 29776828 3 .07% 
Sweden 21 184 839 2 .19% 

Greece 20840438 2.15% 
Philippines 20024704 2.07% 

Mexico 12494253 1.29% 

Finland 9024832 0 .93% 
Denmark 6586 150 0.68% 

Ireland 4001170 0.41% 

Tunisia 3085093 0.32% 

Cyprus 1 802267 0.19% 

Bahamas 1 451 209 0.15% 

Uruguay 1 396099 0.14% 

Liberia 0 0 .00% 

Marshall Islands 0 0 .00% 

Monaco 0 0.00% 
969260846 100.00% 

Note: No report from Bahrain, Jamaica, Oman, Singapore and United Arab Emirates. 
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ANNEX 

SUMMARY OF 

(3 1 December 

For this table, damage has been grouped into the following categories: 

D Ship Date of Place of incident Flag Stale Gross Limit of Cause of 
incident ofship tonnage shipowner's incident 

(GRT) liability under 
1969 CLC 

I Irl'ing Whale 7.9.70 GulfofSt Canada 2261 (Ill/known) Sinking 
Lawrence, 

I Canada 

2 AI/tal/io Gr(fIllSci 27.2.79 Ventspils, USS R 27694 Rbls 2 431 584 Grounding 
USSR 

3 Miya Maru N°8 22.3.79 Bisan Seta, Japan 997 ¥37710340 Collision 
Japan 

4 Tmpenbek 21.6.79 Selsey Bill, Federal 999 £64356 Collision 
United Kingdom Republic of 

Germany 

5 Mebaruzaki Marll 8.12.79 Mebaru, Japan 19 ¥845480 Sinking 
W5 Japan 

6 Showa Mam 9.1.80 Naruto Strait, Japan 199 ¥8 123 140 collision 
Japan 

7 UJ/sei Maftl 9.1.80 Akune, Japan 99 ¥3 143 180 Collision 
Japan 

8 Tal/ia 7.3.80 Brittany, Madagascar 18048 FFrll 833718 Breaking 
France 

9 Furellas 3 .. 6.80 Oresund, Sweden 999 SKr612443 Collision 
Sweden 

10 Hosei Mam 21.8.80 Miyagi, Japan 983 ¥35 765 920 Collision 
Japan 
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XXI 

INCIDENTS: 1971 FUND 

1998) 

o Clean-up (including preventive measures) 
o Fishery-related 
o Tourism-related 
o Farming-related 
o Other loss of income 
o Other damage to property 
o Environmental damage 

Quantity Compensation Notes D of oi l (Amounts paid by 1971 Fund. 
spilled unless indicated to the contrary) 

(tonnes) 

(Ill/known) frYing Whale reflaated in 1996. Canad ian 1 
Court dismissed action aga inst 1971 Fund. 
as Fund could not be held liable for events 
which occurred prior to entry into fo rce of 
197 1 Fund Convention for Canada. 

5500 Clean-up SKr95 707 157 2 

540 Clean-up ¥108 589 104 ¥5 438 909 recovered by way of recourse. 3 
Fishery-related ¥31521478 
IndclTU1ifi cation ¥942158, 

¥149 538167 

(unknown) Clean-up £363550 4 

10 Clean-up ¥7477 481 5 
Fishery-related ¥2710854 
IndcnmificatiO.ll ¥211 370 

¥10 399 705 

100 Clean-up ¥10 408 369 ¥9 893 496 recovered by way ofrccourse. 6 
Fishety-related ¥92 696 505 
Indemnification ¥2 030 785 

¥ 105 135659 

< 140 Because of the distribution of liability 7 
between the two collidi ng ships, 1971 Fund 
not called upon to pay any compensation. 

13500 Clean-up FFr219 164465 Total payment equalled limit of 8 
Tourism-related rrr2 429 338 compensation available under 1971 Fund 
Fishery-related FFr52 024 Convention; payments by 1971 Fund 
Other loss of income FFr49481!J represented 63.85% of accepted amounts. 

rrr222 140643 US$17 480 028 recovered by way of 
recou rse. 

200 Clean-up SKr3 187687 SKr449 961 recovcred by way of recourse. 9 
Clean-up DKr418589 
Indemnification SKr153111 

270 Clean-up ¥163 051598 ¥18 221905 recovered by way of recourse. 10 
Fishery-related ¥50 271 267 
Indcnmification 1:8 241 48Q 

¥222 264 345 
-- - ---
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D Ship Date of Place of incident Flag State Gross Limit of Cause of 
incident of ship tonnage shipowner's incident 

(GRT) liability under 
1969 CLC 

11 Jose Marti 7.1.81 Dalaro, USSR 27706 SKr23 844 593 Grounding 
Sweden 

12 SI/ilia Mum N° 1/ 21.11.81 KaratslI, Japan 199 ¥7 396 340 Grounding 
Japan 

13 Globe Asimi 22.11.81 Klaipcda, Gibraltar 12404 Rbl, I 350324 Grounding 
USSR 

14 OndinG 3.3.82 I Jamburg, Netherlands 31030 DMIO 080 383 Discharge 
Federal Republic 
of Germany 

15 Shiola Mont N°2 31.3.82 Takashima island, Japan 161 ¥6 304 300 Grounding 
Japan 

16 FllkulOko Mam N°8 3.4.82 Tachib:ma Bay. Japan 499 ¥20 844 440 Collision 
Japan 

17 Kifuku Moru N°35 1.12.82 Ishinomaki, Japan 107 ¥4 271 560 Sinking 
Japan 

18 Shinkai Mam N"3 21.6.83 Ichikawa, Japan 48 ¥I 880940 Discharge 
Japan 

19 EikoMom N°] 13.8.83 Karakuwazaki, Japan 999 ¥39 445 920 Collision 
Japan 

20 Koei MOl'lt N°3 22.12.83 Nagoya, Japan 82 ¥3 091 660 Collision 
Japan 

21 Tsunehisa Maru N°B 26.8.84 Osaka,- Japan 38 ¥964800 Sinking 
Japan 

22 Koho Mnru N°3 5.11.84 Hiroshima, Japan 199 '1'5385920 Grounding 
Japan 

23 Koshun Mal'll N°] 5.3.85 Tokyo Bay, Japan 68 ¥l 896 320 Collision 
Japan 

24 Patlllos 21.3.85 Straits of Messina, Greece 51627 LIt 13 263 703 650 Collision 
Italy 

25 Jan 
:-c 

2.8.85 Aalborg, federal 1400 DKrI 576 170 Grounding 
Denmark Republic of 

Gennany 
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Quantity Compensation Notes D of oi l (Amounts paid by 1971 Fund, 
spilled unless indicated to the contrary) 

(tonnes) 

1000 Total damage less than shipowner's liabili ty 11 
(clean-up SKr20 361 000 claimed). 
Shipowner's defencc that he should be 
exonerated from liability rejected in final 
court judgement. 

10 Clean-up ¥6 426 857 12 
Indcnmification 1'1 849085 

¥8 275 942 

>16000 Indemnification US$467953 No damage in 1971 Fund Member State. 13 

200-300 Clean -up DMI I 345 174 14 

20 Clean-up ¥46 524 524 15 
Fishery-related ¥24571 190 
Indemnification ¥I 576075 

¥72 67 1 789 

85 Clean -up ¥200 476 274 16 
17ishery-related ¥163 255 481 
Indemnification ~HIIIIQ 

¥368 942 865 

33 Indemnification ¥598 181 Total damage less than shipowner's liability. 17 

3.5 Clean-up ¥I 005 160 18 
Indemnification ¥470 235 

¥I 475395 

357 Clean-up ¥23 193525 ¥14 843 746 recovered by way of recourse. 19 
Fishery-related ¥I 541 584 
Indemnification ¥2 861 480 

¥34 596 589 

49 Clean-up ¥18 0 10 269 ¥8 994 083 recovered by way of recourse. 20 
Fishery-related ¥8 971979 
Indemnification ¥772 915 

¥27 755 163 

30 Clean-up ¥16 610 200 21 
Indenmification ¥241 200 

¥16 851400 

20 Clean-up ¥68 609 674 22 
Fishery-related ¥25502 144 
Indcnmification ¥I J46480 

¥95 458 298 

80 Clean-up ¥26 124589 ¥8 866 222 recovered by way of recourse. 23 
Indemnification ¥474 080 

¥26 598 669 

700 Total damage agreed out of court or decided 24 
by court (Ut 11 583 298 650) less than 
shipowner's liability . 

300 Clean-up DKr9 455 661 25 
Indemnification DKrJ2:1 Q4J 

DKr9 849 704 
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D Ship Date of Place of incident Flag State Gross Limit of Cause of 
incident of ship tonnage shipowner's incident 

(GRT) liability under 
1969 CLC 

26 Rose Garden Mum 26.12.85 Urum Al Qaiwain, Panama 2621 US$364 182 Discharge 
United Arab (estimate) of oil 

I Emirates 

27 BradyMaria 3.1.86 Elbe Estuary, Panama 996 DM324629 Collision 

I Federal Republic 
of Germany 

28 Take Mam N°6 9.1.86 Sakai-Senboku, Japan 83 ¥3 876800 Discharge 
Japan of oil 

29 Oiled Cuelerilll 18.12.86 Algiers, Algeria 1576 Dinl 175064 Discharge 
Algeria 

30 rhlll11flnk 5 21.12.86 Gavic, Sweden 2866 SKr2 741 746 Grounding 
Sweden 

31 Antonio Gramsci 6.2.87 80rga, USSR 27 706 Rb!s 2 431 854 Grounding 
Finland 

32 Southel'1l Eagle 15.6.87 Sada Misaki, Panama 4461 ¥93 874 528 Collision 
Japan 

13 El Han; 22.7.87 Indonesia Libya 81412 £7900000 Grounding 
(estimate) 

34 Akari 25.8.87 Dubai, Panama 1345 £92 800 Fire 
United Arab (estimate) 
Emirates 

35 Tolmiros 11.9.87 West coast, Greece 48914 SKr50 000 000 Unkn own 
Sweden (estimate) 

36 Hinode Mal'l/ N° I 18.12.87 Yawatahama, Japan 19 ¥608000 Mishandling 
Japan of cargo 

37 Amazzone 31.1.88 Brittany, Italy 18325 FFrl3 860 369 Storm 
France damage to 

tanks 

38 Taiyo Maru N° J 3 12.3.88 Yokohama, Japan 86 ¥2 476 800 Discharge 
Japan 

39 Czantoria 8.5.88 St Romuald , Canada 81 197 (ullkl1own) Collision 
Canada with berth 

40 Kasuga Maru N° J 10.12.88 Kyoga Misaki, Japan 480 ¥17015040 Sinking 
Japan 
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~ - - ----

Quantity Compensation Notes D of oil (Amounts paid by 1971 Pund, 
spilled unless indicated to the contrary) 

(tonnes) 

(1IIIknowlI) Claim against 1971 Fund (US$44 204) 26 
withdrawn. 

200 Clean-up DM3 220 511 DM333 027 recovered by way of recourse. 27 

0.1 Indemnification ¥104987 Total damage less than shipowner's liability. 28 

15 Clean-up US$I 133 29 
Clean-up FFr708824 
Clean-up Din5650 
Other loss of income £126120 
Indemnification D;n293766 

150-200 Clean-up SKr23 168271 30 
Fishery-related SKr49361 
Indemnification SKr685437 

SKr23 903 069 

600-700 Clean-up FMI 849924 USSR clean-up claims (Rbls t 417 448) not 31 
paid by 1971 Fund since USSR not Member 
of 1971 Fund at time of incidenl. 

15 Total damage less than shipowner's liability 32 
(¥35 346 679 clean -up and ¥51 521 183 
fishery-related agreed). 

3000 Clean-up claim (US$242 800) not pursued. 33 

1000 Clean-up Dhr 864 293 US$160 000 refunded by shipowner's 34 
Clean-up US$ 187 165 insurer. 

200 Clean-up claim (SKrl 00639 999) not 35 
pursued, since legal action by Swedish 
Government against shipowner and 1971 
Fund withdrawn. 

25 Clean-up ¥ I 847225 36 
Indenmification ¥152 000 

¥I 999225 

2000 Clean-up Fprl 141 185 FFrl 000000 recovered from shipowner's 37 
Fishery-related fFr145792 insurer. 

FFrl 286977 

6 Clean-up ¥6 134885 38 
Indemnification ¥6 19200 

¥6 754 085 

(unknowll) 1971 Fund Convention not applicable, as 39 
incident occurred before entry into force of 
Convention for Canada. Clean-up claim 
(Can$! 787 771) not pursued. 

I 100 Clean-up ¥371 865 167 40 
Fishery-related ¥53 500000 
Indemnification ¥4 253 760 

¥429 618 927 
- ---- ----
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D Ship Date of Place of incident Flag State Gross Limit of Cause of 
incident of ship tonnage shipowner's incident 

(GRT) liability under 
1969 CLC 

41 Neslllcc(t 23.12.88 Vancouver island. United 1612 (1II/knowII) Collision 
Canada Slales of 

America 

42 Fukkol Maru N°l2 15.5.89 Shiogama, Japan 94 ¥2 198400 Overl1ow 
Japan from supply 

pipe I 

43 nl/bame Mo/'l/ N°58 18.5.89 Shiogama. Japan 74 ¥2 971520 Mishandling 
Japan of oil transfer 

44 TSlIbame Marll JVOJ6 15.6.89 Kushiro, Japan 56 ¥1 613 120 Discharge 
Japan 

45 Kifllku Maru N% 3 28.6.89 Otsuji , Japan 59 ¥1 727040 Mishand ling 
Japan of cargo 

46 Nallcy Ort' Gaucher 25.7.89 Hamilton, Liberia 2829 Can$473766 Overflow 
Canada during 

discharge 

47 Daillichi Mafll N°5 28.10.89 Yaizu, Japan 174 ¥4 199680 Mishandling 
Japan of cargo 

48 Dailo Manl N°j 5.4.90 Yokohama, Japan 93 ¥2 495 360 Mishandling 
Japan of cargo 

49 K(/Zlfei Ma,." lifOlO 11.4.90 Osaka , Japan 121 ¥3 476160 Collision 
Japan 

50 FlIji Marll N°3 12.4.90 Yokohama, Japan 199 ¥5 352 000 Overnow 
Japan during 

supply 
operation 

51 Vo/gol/eft 263 14.5.90 Karlskrona, USSR 3566 SKr3 205 204 Collision 
Sweden 

52 Halo Maru N°2 27.7.90 Kobe, Japan 31 ¥803200 Mishandling 
Japan of cargo 

53 SOl/ilo 12.10.90 River Thames, Sweden 2866 £241000 Mishandling 
United Kingdom (estimate) of cargo 

54 Rio OrillOCO 16.10.90 Anticosti island, Cayman 5999 Can$1182617 Grounding 
Canada Islands 

55 Porljield 5.11.90 Pembroke, Wales, United 481 £69141 Sinking 
United Kingdom Kingdom 

56 Vistobell{/ 7.3.91 Caribbean Trinidad 1090 FF<2 354 000 Sinking 
and Tobago (estimale) 
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Quantity Compensation Notes [ oroil (Amounts paid by 1971 Fund, 
spilled unless indicated to the contrary) 

(tonnes) 

(IInknown) 1971 Fund Convention not applicable, as 41 
incident occuncd before entry into force of 
Convention for Canada. Clean-up claims 
(Can$IO 475) not pursued. 

0.5 Clean-up ¥492635 42 
lndcnmification ¥549600 

¥I 042235 

7 Other damage to property ¥19 159905 43 
Indcnmification ¥7428S0 

¥19 902 785 

(IInknowlI) Other damage to property ¥273580 44 
Indemnification l'1l1U.!lQ 

¥676860 

(unknown) Clean-up ¥8 285 960 45 
Indemnification ¥431761 

¥8717J21 

250 Total damage less than shipowner's liability 46 
(clean-up Can$292 110 agreed). 

0.2 Fishery-rehlted ¥I 792 100 47 
Clean-up ¥368510 
lndcnmil'ieation ¥I 049920 

¥3 210 530 

3 Clean-up ¥5 490 570 48 
lndenmifieation ¥623840 

¥6114410 

30 Clean-up ¥48 883 038 ¥45 038 833 rccovercd by way of recoursc. 49 
Fishery-related ¥560 588 
Indemnification ¥869 040 

¥50312666 

(IInknown) Clean-up ¥96 43 I ¥430 329 recovered by way of recourse. 50 
lndenmification ¥I 338 000 

¥1434431 

800 Clean-up SKrl5 523 813 51 
Fishery-rehlted SKr530239 
Indemnification SKr795276 

SK..! 6849328 

(III/klwwn) Other damage to property ¥I 087700 52 
lndenmification ¥200 800 

¥I 288500 

20 Total damage less than shipowner's liability 53 
(clean-up £130 000 agreed). 

185 Clean-up Can$12 831892 54 

110 Clean-up £249630 55 
Fishery-related £9879 
Indenmifieation --'-LI..ill: 

£276663 

(unknown) Clean-up rFr8 237 529 56 
Clean-up US$8068 
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D Ship Dale of Place of incident Flag Slale Gross Limit of Cause of 
incident of ship IOnnagc shipowner's incident 

(GRT) liability under 
1969 CLC 

57 Hokullfll/ Mom N°12 5.4.91 Okushiri island, Japan 209 ¥3 523 520 Grounding 
Japan 

58 Agip Abr/lzzo 10.4.91 Livomo, Italy 98544 Lit 21 800000000 Collision 
Italy (estimate) 

59 /la veil 11.4.91 Genoa, Cyprus 109977 Lit 23 950 220 000 Fire and 
Italy explosion 

60 Kaiko Mal'l( N°86 12.4.91 Nomazaki, Japan 499 ¥14 660 480 Collision 
Japan 

61 KUllli Mo/'l/ N° J 2 27.12.91 Tokyo Bay, Japan 113 ¥3 058 560 Collision 
Japan 

62 FllkkQI M(lr1/ N° 12 9.6.92 Ish inomaki, Japan 94 ¥2 198400 Mishandling 
Japan of oil supply 

63 Aegellll Sea 3.12.92 La Canula, Greece 57801 Pts 1121219450 Grounding 
Spain 

64 Brt/er 5.1.93 Shetlano, Liberia 44989 £5790052 Grounding 
United Kingdom 

65 Kihlll/ 16.1.93 Tallilll1, Estonia 949 113000 SDR Grounding 
Estonia (eslimate) 
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Quantity Compensation Notes [ of oil (Amounts paid by 1971 Fund, 
spilled unless indicated to the contrary) 

(tonnes) 

(Ill/known) Clean-up ¥2119966 57 
Fishery-related ¥4 024 863 
Indenmification 'illll..Elill 

¥7 025 709 
, 

2000 Indemnification LTt l 666031 931 Total damage less than shipowner's liability. 58 

(IInknow/J) Figures as awarded in 'stata Opposition lodged by 1971 Fund in respect 59 
passivo': of a number of claims, including 

, 
Clean-up: cnvironmental damage claim. Italian 
o I1alian Govemment LTt 105 260 722 046 Government and two other claimants have 
o Other Italian Authorities Lit I 457 371 664 also lodged opposition. Question of time 
o Private claimants Lit 16481 320800 bar vis-a-vis [971 Fund has arisen in respect 
o French Government Lit 4 277 446 160 of majority of claims. FFrl 0659469 and 
o Other French Authorities Lit 3 321 490540 LIt 1 582 341 690 paid by 1971 Fund. 
o Principality of Monaco Lit 91 811900 LIt 31630 million paid by shipowner's 
o Shipowner/UK Club 1,1t 4 21144Q 1QO insurer. 

Lit 135 167 609 270 
Tourism-related: 
o Iialian private claimants LlI4 705136915 
o French private claimants LIt 7J 441 387 

LIt 4 778 584 302 
Fishely-related: 
o Italian privatc claimants LIt 8 933 580000 

Environmental damage: 
o Italian Government Ut 40 000 000 000 

Total LTt 188 879 773 572 

25 Clean-up ¥53 513 992 60 
Fishery-related ¥39 553 821 
Indemnification ¥3 665 120 

¥96 732 933 

5 Clean-up ¥1056519 ¥650 522 recovered by way of recourse. 61 
Indenmification ¥764 640 

¥I 821159 

(unknown) Other damage to property ¥4 243 997 62 
Indemnification ¥549600 

¥4 793 597 

73500 Figures as ill criminal cOllrt Amounts indicated as claimcd rclalc 10 63 
judgement: claims referred to the procedure for the 
o Spanish Government (claimed) Pts I 154 500 000 execution of judgement. Pts 930 million 
o Public Bodies (awarded) Pts 303 263 261 paid by 1971 fund. Pts 782 million paid by 
o Private claimant (claimed) Pts 184216423 shipowner's insurer. Flllther claims brought 
Fishery-relatcd: in civil court for Pts 22 000 million. 
o Private claimants (awarded) Pts 327 027 638 
o Private claimants (daimed) PIS 14955481.1 Q84 

Pts 16 924 493 406 

84000 Clean-up £200285 Further claims amounting to £5.2 million 64 
Fishely-related £33269350 agreed. Claims amounting to £41 882 606 
Tourism-related £77375 subject of courl proceedings. £4 807 323 
rarming-rclatcd £3 533 504 paid by shipowner's insurer. 
Other damage to property £8259 156 
Other loss of income £186985 

£45526655 

140 Clean-up FM543618 65 
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D Ship Dale of Place of incident Flag Stale Gross Limit of Cause of 
inc ident of ship tonnage sh ipowner's incident 

(Gin) liability under 
1969 CLC 

66 Samba N°} I 12.4.93 Seoul, Republic of 520 Won 77 786 224 Grounding 
Republic of Korea Korea (estimate) 

67 TaikoMam 31.5.93 Shioyazaki, Japan 699 ¥29 205 120 Collision 
Japan 

68 Ryoyo Mum 23.7.93 Izu peninsula, Japan 699 ¥28 105920 Collision 
Japan 

69 KClIllldollg N D5 27.9.93 Yosu , Republic of 48 1 Won 77 417 210 Collision 
Republic of Korea Korea 

70 fliod 9.10.93 Pylos, Greece 33837 Drs 1 496 533 000 Grounding 
Greece 

71 Seki 30.3.94 Fujairah, Panama 153 506 14 million SDR Coll ision 
United Arab 
Emirates, 
and Oman 

72 Dail0 Mam N°j 11.6.94 Yokohama , Japan 116 ¥3 386 560 Overflow 
Japan during 

loading 
operation 

73 Toyotaka Martl 17.10.94 Kainan, Japan 2960 ¥81 823680 Collision 
Japan 

I 

74 HO)'II Mum N°53 31.1 0.94 Monbelsu, Japan 43 ¥I 089280 Mishandling 
Japan of oil supply 

75 Sl/lIg 11 N°} 8. 11.94 Onsan, Republic of 150 Won 23 000 000 Grounding 
Rcpublic of Korea Korea (estimate) 

76 Spill from unknown 30.11.94 Mohammcdia, - - (Vnkl1owl1) 
source Morocco 

77 BoyolIg N°5} 25.5.95 Sandbacg Do, Republic of 149 19817SDR Collision 
Republic of Korea Korea 

78 D{/e WooIIg 27.6.95 Kojung. Republic of 642 Won 95 000 000 Grounding 
Republic of Korea Korea (estill/(I(e) 
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Quantity Compensation Notes [ oroil (Amounts pa id by 1971 found, 
spilled un less indicated to the contrary) 

(tonncs) 

4 Clean-up Won 176 866 632 US$22 504 recovered from shipowncr's 66 
Fishery-related Won 42 848 12J insurer. 

Won 219 714 755 

520 Clean-up ¥756 780 796 ¥49 104 248 recovered by way of recourse. 67 
Fishcry-related ¥336 404 259 
Indemnification ¥Z 3QI ZBQ 

¥I 100486335 

500 Clean-up V8 433 001 ¥IO 455 440 recovered by way of recourse. 68 
Indemnification ¥Z 026 480 

VI5 459 481 

1280 Clean-up (paid) Won 5 587 815 812 Won 5 587 815 812 paid by shipowncr's 69 
Fishery-related (paid) Won 6 163000000 insurer, of which US$6 million reimbursed 
Fishery-related (claimed) Won 22 963 000 000 by 1971 Fund. Claims amounting to 
Other damage to property (paid) Won 14 ZQQ Q4Q Won 22 963 mi11ion subject of lega l 

Won 34 728 021 858 proceedings. 

200 Clean-up (paid) Drs 356 204 all Drs 356 204 011 paid by shipowner's 70 
Clean-up (paid) US$565 000 insurer. 
Fishery-related (claimed) Drs I 099 000 000 
Other loss of income (claimed) Urs I ,S47 000 OQO 

Dr.; 3002 204011 

Moral damages (claimed) Dr.; 378 000 000 

16000 Settlement outside the Conventions 71 
concluded hetween the Government of 
Fujairah and the shipowner. Terms of 
settlement not known to 1971 Fund. The 
1971 Fund will not be called upon to pay 
any compensation. 

0.5 Cl can-up VI 187304 72 
Indemnificatioll ¥846640 

¥2 033 944 

560 Clean-up ¥629 516 429 ¥31 021 717 recovered by way of recourse. 73 
Fishery-related ¥50 730 359 
Othcr loss of income ¥15490030 
Indemnification ¥20 455 920 

¥716 192 738 

(IInknown) Other damage to property ¥3954861 74 
Clean-up ¥202854 
lndemnilication ¥272 320 

¥4 430 035 

18 Clean-up Won 9 401293 Shipowner lost right to limit his liability 75 
Fishery-related WOI] 28 J18 819 because proceedings not commenced within 

Won 37 780112 period specified under Korean law. 

(ul/kn()wlI) Clean-up (claimed) Mor Dh r 2 600000 Not established that oil originated from a 76 
ship as defined in 1971 Fund Conventioll. 

160 Cle:l11-up claim (Won 142 million) time- 77 
barred as necessary legal action not taken. 

I Clean-lip Won43517127 78 
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D Ship Date of Place of incident Flag Stale Gross Limit of Cause of 
incident of ship tonnage shipowner's incident 

(ORT) liability under 
1969 CLC 

79 Sea Prince 23.7.95 Yosu, Cyprus 144567 14 million SDR Grounding 
Republic of Korea 

80 YeoMyllllg 3.8.95 Yosu, Republic of 138 Won 21 465 434 Collision 
Republic of Korea Korea 

81 Shilll)'1I Maru N°8 4.8.95 Chita, Japan 198 ¥3 967138 Mishandling 
Japan of oil supply 

82 SellyuMa/"ll 3.9.95 Ube, Japan 895 ¥20 203 325 Collision 
Japan 

83 rI/if N°] 21.9.95 Pusan, Republic of 1591 Won 250 million Sinking 
Republic of Korea Korea (estimate) 

84 HOIlOIII Sapphire 17.11.95 Yosu, Panama 142488 14 million SOl{ Contact with 
Republic of Korea fender 

85 Toko Manl 23.1.96 Ancgasaki, Japan 699 ¥18 769 567 Collision 
Japan (es/ill/are) 

86 Sell Empress 15.2.96 Milford Haven, Liberia 77 356 £8 million Grounding 
Wales, (eslimale) 
United Kingdom 

87 Kl/gel/ulllfI Mnrll 6.3.96 Kawasaki, Japan 57 ¥1 175055 Mishandling 
Japan (estimnte) of oil supply 
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Quantity Compensation Notes D of oil (Amounts paid by 1971 ruml, 
spilled unless indicated to the contrary) 

(tonnes) 

50)5 Clean-up (paid) Won 19919000000 79 
Fishery-related (paid) Won 14611000000 
Tourism-related (paid) WQIl 488 QQQ QQO 

Won 35018000000 

Clean-up (paid) ¥ I 864 000 000 

Claims pellding ill COIII'/: 
Removal of oil and vessel US$8 827 729 

¥4 )42 967 
Won 24 031 688 854 

Fishery-related Won 14 193560 

40 Clean-up (paid) Won 684000000 Won 560 945 437 paid by shipowner's 80 
rishery-related (paid) Won 510 000 000 insurer. 
Fishery-related (claimed) Won 2 267 000 000 
Tourism-related (paid) WQll 269 Q22 Z~9 

Won 3 730 000 000 

0.5 Clean-up (paid) f8 650 249 ¥3 718 455 paid by shipowner's insurer. 81 
Indenmification (paid) l'2Hlll 

¥9 6)4 576 

Other damage to property (agreed) US$) 10) 
Other loss of income (agreed) US$2560 

US$566) 

94 Clean-up ¥314 838 937 -'f279973 101 recovered by way ofreeoul'sc 82 
Fishery-related ¥46 726 661 action. 
Indemnification ¥5Q 12855 

¥366 578 453 

(1Il1knolllll) Clean-up (paid) Won 12 393 000 000 Won 1 654 million paid by shipowner's 83 
Clean-up (daimed) Won 25 000 000 insurer. 
Fishery-rela ted (paid) Won 3 63 [ 000000 
rishery-related (claimed) WQD 1Q ,561 QQQ QQQ 

Won 56 610 000 000 
Claims pending ill COIII"/ : 
Fishery-related (daillled) Won 15 029 000 000 

1800 Clean-up (paid) Won 9 033 000 000 Won 10336 million paid by shipowner's 84 
Fishery-related (paid) WOIl I 303000000 insurer. 
Clean-up and fishery-related Won 19 ~62 QOO 000 
(claimed) Won 29 898 000 000 

4 Total damage less than owner's liabi lity. S5 
Indemnification not requested. 

72 360 Clean-up £5 180089 Claims totalling £ 16960654 being 86 
Other damage 10 properly £282141 examined. £6866 809 paid by shipowner's 
Fishery-relatcd £7 636 303 insurer. 
Tourism-related £1846333 
Other luss of income £273865 

£ 15218731 

0.3 Clean-up ¥I 98 1 403 ¥ I I 97 267 recovered by way of recourse 87 
Indenmi fication ¥297 066 action. 

¥2 278 469 
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D Ship Dale of Place of incident Plag State Gross Limit of Cause of 
incident of ship tonnage shipowner's incident 

(GRT) liability under 
1969 CLC 

RR Krili Sea 9.8.96 Agioi Thcodoroi, Greece 62678 Drs 2 241 million Mishandling 
Greece of oil supply 

89 IV" / Yung .fung 15,8.96 Pusan, Repub lic of 560 Won 122 million Grounding 
Republic of Korea Korea 

90 Nnkhodka 2.1.97 Oki island, Russian 13 159 1 588000 SDR Breaking 
Japan Federation 

91 Euballle Mam N°3} 25 . 1.97 Dlaru, Japan 89 ¥I 843849 Overflow 
Japan during 

loading 
operation 

92 Nissos AII/O/gos 28.2.97 Maracaibo, Greece 50563 Ss3 473 million Grounding 
Venezuela (estimate) 

93 Doill'll Maru N° J 8 27.3.97 Kawasaki, Japan 186 ¥3 372 368 Mishandling 
Japan (e~'lilllnle) of oil supply 

94 Jeol1g.lill N°/~J 1.4.97 Pusan, Republic of 896 Won 246 million Overflow 
Republic of Korea Korea during 

loading 
operatIon 

95 OsuJ/g N°3 3.4.97 Tunggado, Republic of 786 104500 SDR Grounding 
Republic of Korea Korca (es/ill/ate) 

96 Plate Princess 27.5.97 Puerto Miranda, Malta 30423 3.6 million SDR Overflow 
Venezuela (es/ill/ale) during 

loading 
operation 
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Quantity Compensation Notes D of oil (Amounts paid by 1971 Fund, 
spi lled unless indicated to the contrary) 

(tonnes) 

30 Clean-up (paid) Drs 199492 557 Drs 342 131 123 paid by shipowner's 88 
Clean-up (agreed) D", 2 098 624 280 insurer. Further claims being examined. 
Fishery-related (paid) Drs 83 464 212 
Fishery-related (claimed) Drs 813391 187 
Tourism-related (paid) Drs 35 375 000 
Tourism-related (claimed) Drs 10715500 
Other loss of income (paid) Dt's 23 799354 
Other loss of income (claimed) Q(~ 241 3~J 6~2 

Ors3 506 215 242 

28 Clean-up (paid) Won 690000000 Won 690 million paid by shipowner's 89 
Salvage (paid) Won 10000000 insurer. 
Fishery-related (paid) Won 17000000 
Loss of income (paid) Won 6000000 
Cargo transhipment (claimed) Won 20 376 827 
Indemnification (paid) WQIl 2B Q11 49Q 

Won 771 448317 

6200 Clean-up (c/a imed) ¥22 824 000 000 Provisional payments of ¥5 389 million 90 
Fishery-related (c/aimed) ¥5 239 000 000 made by 1971 Fund. Payments of 
Oil removal (claime(I) ¥1312000000 US$867 593 made by shipowner's insurer. 
Tourism-related (c/aimed) ¥2 994 000 000 Further claims expected. 
Causeway construction (c/aimed) :¥2 JJJ QQO QQQ 

¥34 709 000 000 

0.6 Clean-up ¥7 673 830 ¥I 710 173 paid by shipowner's insurer. 91 
Indemnification ¥457497 

¥813 1 327 

11 
I 

3600 Clean-up (paid) Ss 1 046 000 000 Bsi 154143398 paid by shipowner's 92 
Other damage 10 property (paid) Bs12230431 insurer. Claims for signHieant amounts 
Fishery-related (paid) 8s75 085 817 being examined. Further elaims expected. 
Tourism-related (paid) Bs2Q B211.2Q 

Bs1154143398 

1 Clean-up ¥415 600 000 93 
Indemnification ¥So5406 

¥416 465 406 

124 Clean-up Won 418 000000 94 
Indenmificalion WQn ~8 OQO QQO 

Won 476 000 000 

(IInknown) Clean-up (paid) WOll 7109000000 Further claims expected. 95 
Clean-up (elaimed) Won 1J4 000 000 

Won 7 843000000 

Clean-lip (paid) ¥27 1 000000 
Clean-up (c/aimed) ¥398 000 000 
Fishery-related (claimed) :¥182 QQQ QOO 

¥851 000000 

3.2 fishery-related (c/aimed) lJS$30 000 000 96 
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D Ship Date of Place of incident fl ag State Gross Limit of Cause of 
incident of ship tonnage shipowner's incident 

(GRT) liability under 
1969 CLC 

97 Diamond Grace 2.7.97 Tokyo Bay, Panama 147012 14 million SDR Grounding 
Japan 

98 Kalja 7.8.97 Le Havre, Bahamas 52079 FFr 48 million Striking a 
Fmnce (estimate) quay 

99 Evoikos 15.10.97 Strait of Singapore Cyprus 80823 7.9 million SDR Coll ision 
(es /imate) 

100 KYUIIgl1l1l1/ N° I 7.11.97 Ulsan, Republic of 168 Won 43 543 015 Grounding 
Republic of Korea Korea 

IDI Ponrooll 300 7.1.98 Hamri yah, Saint 42]] Not available Sinking 
Sharjah. United Vincent and 
Arab Emirates the 

Grcnadines 

102 M(fri/za Snynlero 8.6.98 Carenero Gay, Panama 28338 3 mill ion SDR Ruptured 
Venezuela (es/imale) discharge 

pipe 

NOTES 

Amounts are given in national cunencies. The relevant conversion rates as at 31 December 1998 arc as follows: 

£1 = Algerian Dinar Din 101.074 Moroccan Dirham Mor Ohr 15.3876 
Canadian Dollar CanS 2.5555 Omani Rial OR 0.6405 
Danish Krone DKr 10.5890 Republic of Korea Won Won 2000.66 
Finnish Markka FM 8.4243 Russian Rouble Rbls 35.8540 
Prcnch Franc FFr 9.2940 Singapore Dollar S$ 2.7452 
German Mark DM 2.7711 Spanish Peseta Pts 235.746 
Greek Drachma Drs 465.933 Swedish Krona SKr 13.4860 
Italian Li ra Lit 2743.43 UAE Dirham UAEDhr 6.1 108 
Japanese Yen ¥ 187.671 United States Dollar US$ 1.6638 
Malaysian Ringgit RM 6.3224 Venezuelan Bolivar Bs 939.195 (v) 

£ 1 = 1.1747 SDR or I SO l< = £0.85128 (v) = variable 
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--- . . 

Quantity Compensation Notes 
ofoi! (Amounts paid by 197 1 Fund , 

spilled unless indicated to the contrary) 
(tonnes) 

I 500 Clean-up (paid) ¥572 000 000 No further claims expected. Claims also 
Clean-up (claimed) ¥622 000 000 submitted for persona l injury but for 
Fishery-related (paicJ) ¥263 000000 relatively small amounts. 
Fishery-related (c/aimed) ¥169 000000 
Tourism-related (paid) ¥ II 000000 
Tourism-related (claimed) ¥ 18 000 000 
Other loss of income (paid) ¥9 000 000 
Other loss of income (c/aimed) ¥5 000 000 

¥I 669000000 

190 Clean-up (c/aimed) FF, 17 300 000 Probable that total damage will he less than 
Other damage to property EFr 1 2QO QOQ owner's liability. FFr9 866 000 paid by 
(c/aimed) shipowner's insurer. 

Ffr 18 500 000 

29000 Clean-up (c/aimed) S$17 930 000 
Other damage to propeT1y(c/aillled) S$7 300000 

SS 25 230 000 

Cle<ln-up (claimed) RM I 800000 
Fishery-related (claimed) RM471492 

RM 2 271492 

-5 Clean-up (paid) Won 45 365 8)0 
Clean-up (claimed) WOll 166 687 168 
Fishery-related (paid) Won 59 976 084 
Fishery-related (claimcd) WQn 281 97Q QQQ 

Won 559 990 082 

4000 Clean-up (paid) Dhrl 615000 
Clean-up (claimed) Qhr::! 216 QOQ 

Dhr 6 83 I 000 

262 Claims pel/dillg ill Court: Further claims expected. 
Clean-up and environmental 
damage (claimed) BslO 000 000 

- - -- - - .- -- ._-

2 The inclusion of claimed amounts is nollo be understood as ind icating Ihat either the claim or Ihe amount is 
accepted by the 1971 Fund. 

3 Where claims are ind icated as paid, the figure given shows the actual amount paid by the 1971 Fund 
(ie excluding the shipowner's li abi lity). 
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ANNEX 

SUMMARY OF 

(31 December 

Por this table. damage has been grouped into the following categories: 

D 
Ship Dale of Place of incident Flag Slate Gross Limit of Cause of 

incident of ship tonnage shipowner's incident 
(GRT) liability under 

applicable CLC 

1 Unknown 20.6.96 North Sea coast, - - UnknowlI 
Germany 

2 NakllOdka 2.1.97 Oki island, Russian 13159 1588000 SDR Breaking 
Japan r=cdcration 

3 OSlIng Af03 3.4.97 Tunggado, Republic of 786 104500 SDR Grounding 
Republic ofKorca Korea (estimate) 

4 Unknown 28.9.97 Essex, - - Unknoll'lI 
United Kingdom 

5 San/a AIII/(J I. l. 98 Devon, P:mama 17134 10196280SDR Grounding 
United Kingdom (estimate) 

6 Milml J 5.3.98 Bahrain Belize 801 Not available Damage to 
hull 

---- - - - ---------

l'!QIllS 

Amounts are given in national cuncncics . The relevant conversion rates as at 3 J December 1998 are as follows: 

£1 = Bahrain Dinar BD 0.6272 
German Mark OM 2.7711 
Japanesc Yen ¥ 187.671 
Republic of Korea Won Won 2000.66 

£1 = 1.1747SI)I(01'IS I)I( =£0.85128 
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XXII 

INCIDENTS: 1992 FUND 

1998) 

o Clean-up (including preventive measures) 
o Prc-spill preventive measures 
o Fishery-related 
o TOUlism-rclatcd 
o Other damage to properly 

Quantity Compensation Notes 
of oil (Amounts paid by 1992 Fund, 
spilled unless indicated to the contrary) 

(tonnes) 

Unknown Clean-up (c1aimcd) DM2 610 226 German authorities have taken legal action 
against a shipo\VTlcr whose ship is suspected 
of being responsible for the oil spill. If this 
action is unsllccessful, authorities will claim 
against 1992 Fund. 

6200 Clean-up (c/aimed) ¥24 136 000 000 Provisional payments of¥5 389 million 
Fishery-related (claimed) ¥5 239 000 000 made by 1971 Fund. US$867 593 paid by 
']'ourism-related (c1aimcd) ¥2 994 000 000 shipowner's insurer. Further claims 
Causeway construction (claimed) ~2 m QQQQQQ expected. 

¥34 709 000 000 

Unknown 1992 Fund paid 75% of Japancse claims 
(¥340 million) while 1971 Fund's payments 
limited to 25%. 1971 Fund later reimbursed 
1992 Fund in full. 1992 Fund will 
untimately not be liable in respect of this 
incident. 

UI1kl101VI1 Clean-up (c/aimed) £10000 Unlikely that claim will be pursucd. 

280 Clean-up (c/aimed) £30000 Questioned whether Sallla All/m falls within 
definition of "ship". 

0 Pre-spill preventive measures BD 21 168 
(c/aimed) 

2 The inclusion of claimed amounts is not to be understood as indicating that either the claim or the amount is accepted 
hy the 1992 Fund. 

3 Where claims are indicated as paid, the figure given shows the actual amount paid by the 1992 Fund (ie excluding the 
shipowner's liability). 
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