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FOREWORD

As Director of the International Oil Pollution
Compensation Funds 1971 and 1992 (IOPC
Funds) I am pleased to present the Annual
Report for the year 2000, which has been a
significant year for the Organisations in many
ways.

The number of 1992 Fund Member States has
continued to rise and the membership now
includes many States which were not previously
members of the 1971 Fund.

There have been important developments for the
1992 Fund. As a result of a decision by the Legal
Committee of the International Maritime
Organization it is likely that the maximum
amount available for compensation will be
increased by some 50% with effect from
1 October 2003. A Working Group is
considering the need to improve the
international compensation system to ensure
that it continues to meet the needs of society.

Significant work has been devoted to solving the
problems facing the 1971 Fund due to the
decreasing number of Member States and the
resulting reduction in the contribution base. It is
believed that these problems have largely been
overcome. The adoption in September 2000 of a
Protocol amending the 1971 Fund Convention
should result in the termination of the
Convention during 2002. Insurance has been
taken out to cover any liabilities of the 1971
Fund resulting from incidents occurring after
25 October 2000.

Fortunately, there have been only a few oil spill
incidents during 2000 involving the
IOPC Funds. The Erika incident which
occurred in 1999 generated a huge workload for
the Secretariat but has not prevented significant
progress being made towards resolving a
number of other cases involving the 1971 Fund
or the 1992 Fund. The settlement of claims

arising from incidents involving the 1971 Fund
is of course crucial to the eventual winding up of

that Fund.

The year 2000 was also significant for the
Secretariat itself as it moved into new offices
from which the staff will be able to serve
Member States and victims of oil pollution more
effectively.

I hope that the information in this Report will
be of interest to the international community
and will contribute to a better understanding of
the complex issues dealt with by the 1971 and
1992 Funds.

Gl

Mins Jacobsson
Director
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PREFACE

Each Annual Report forms a milestone in the
history of the IOPC Funds. Between the past
and the future, it provides a useful opportunity
for reflection - to appraise what has been good,
and to make a commitment to what could be
even better.

The year 2000 has been the first in which the
1992 Fund Assembly has had to do without the
guidance of Charles Coppolani, the previous
Chairman, who so ably steered both the 1971
and the 1992 Fund through the uncharted
waters of transition. His importance to the
Funds during recent years can hardly be
overestimated.

It has also been a year in which the membership
of the 1992 Fund has continued to increase,
whilst the ongoing efforts by the Secretariat and
Member States to smooth the path towards the
winding up of the 1971 Fund have begun to bear
fruit. Further denunciations of the 1971 Fund
Convention have taken place, a Diplomatic
Conference with the aim of terminating the
Convention has been held and insurance cover
for any future incidents has been put in place.
Although the 1971 Fund and the 1992 Fund
have always been independent organisations, the
need to wind up the 1971 Fund has obviously
been, and still is, a major concern to 1992 Fund
Member States. In the meantime, the Member
States of both Funds will have to continue to co-
operate in the handling of 1971 Fund incidents,
in accordance with the mechanisms put into
place in 1998. It is worth noting that, for 1992
Fund incidents as well, considerable progress has
been made in the settlement of claims during
2000 as a result of the efforts of all the parties
involved.

These achievements will enable the 1992 Fund
to concentrate harder on ensuring that its own
success continues. For that, growth has been
important, but it is dangerous to assume that it
will be sufficient. A continuing and shared
commitment to quality is also needed amongst
Member States. Quality, not just in the way the
Fund is run, but also in respect of the
Conventions that underlie the successful

Willem Oosterveen

implementation of the international regime by
Member States, the governing bodies and the
Secretariat. In order for the international regime
to continue to be successful, the Conventions
will have to be developed and improved further
over time, adapting to the developing needs of
the international community and thereby
ensuring the 1992 Fund’s mandate for the
future. In this respect, the decisions by the Legal
Committee of the International Maritime
Organization regarding raising the limits of
compensation as well as the setting up of the new
Intersessional Working Group by the 1992 Fund
Assembly are very important landmarks. They
should be welcomed and are essential to the
continuing success of the 1992 Fund.

Finally, I would like to express the hope that the
new contemporary design will contribute to
making this 2000 Annual Report an even better
and more accessible source of information.

Willem Oosterveen
Chairman of the 1992 Fund Assembly
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1 INTRODUCTION

The International Oil Pollution Compensation
Funds 1971 and 1992 (IOPC Funds) are two
intergovernmental organisations which provide
compensation for oil pollution damage
resulting from spills of persistent oil from
tankers.

The International Oil Pollution Compensation
Fund 1971 (1971 Fund) was established in
October 1978. It operates within the
framework of two international Conventions:
the 1969 International Convention on Civil
Liability for Oil Pollution Damage (1969 Civil
Liabilitcy ~Convention) and the 1971
International Convention on the Establishment
of an International Fund for Compensation for
Oil  Pollution Damage (1971 Fund
Convention). This ‘old’ regime was amended in
1992 by two Protocols. The amended
Conventions, known as the 1992 Civil Liability
Convention and the 1992 Fund Convention,
entered into force on 30 May 1996. The
International Oil Pollution Compensation
Fund 1992 (1992 Fund) was set up under the
1992 Fund Convention, when the latter
entered into force.

The 1969 and 1992 Civil Liability
Conventions govern the liability of shipowners
for oil pollution damage. These Conventions
lay down the principle of strict liability for
shipowners and create a system of compulsory
liability insurance. The shipowner is normally

entitled to limit his liability to an amount
which is linked to the tonnage of his ship.

The 1971 and 1992 Fund Conventions are
supplementary to the 1969 Civil Liability
Convention and 1992 Civil Liability
Convention, respectively.

The main function of the IOPC Funds is to
provide supplementary compensation to victims
of oil pollution damage in Member States who
cannot obtain full compensation for the damage
under the applicable Civil Liabilicy Convention.
The compensation payable by the 1971 Fund for
any one incident is limited to 60 million Special
Drawing Rights (SDR) (about £53 million' or
US$78 million), including the sum actually paid
by the shipowner or his insurer under the 1969
Civil Liability Convention. The maximum
amount payable by the 1992 Fund for any one
incident is 135 million SDR (about £118 million
or US$176 million), including the sum actually
paid by the shipowner or his insurer.

Each Fund has an Assembly composed of
representatives of all Member States of the
respective Organisation. The 1992 Fund has
also an Executive Committee of 15 Member
States elected by the Assembly. The main
function of the Executive Committee is to
approve  settlements  of  claims  for
compensation, to the extent that the Director is
not authorised to make such settlements.

1 Conversion of currencies in this Report has been made on the basis of the rates at 31 December 2000, ie

1 SDR = £0.87527 or US$1.30736.
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2 THE LEGAL FRAMEWORK

2.1 The ‘old’ and ‘new’ regimes

The 1969 and 1971 Conventions apply to
pollution damage suffered in the territory
(including the territorial sea) of a State Party to
the respective Convention by spills of persistent
oil from oil tankers. Under the 1992
Conventions, however, the geographical scope is
wider, with the cover extended to pollution
damage caused in the exclusive economic zone

(EEZ) or equivalent area of a State Party.

‘Pollution damage’ is defined in the original
Conventions as loss or damage caused by
contamination. The definition of ‘pollution
damage’ in the 1992 Conventions has the same
basic wording as the definition in the original
Conventions, but with the addition of a phrase
to clarify that, for environmental damage (other
than loss of profit from impairment of the
environment), compensation is limited to costs
incurred for reasonable measures actually
undertaken or to be undertaken to reinstate the
contaminated environment. ‘Pollution damage’
includes the costs of reasonable preventive
measures, le measures to prevent or minimise
pollution damage.

The 1969 Civil Liability Convention and the
1971 Fund Convention apply only to damage
caused or measures taken after oil has escaped or
been discharged. These Conventions do not
apply to pure threat removal measures, ie
preventive measures which are so successful that
there is no actual spill of oil from the tanker
involved. Under the 1992 Conventions,
however, expenses incurred for preventive
measures are recoverable even when no spill of
oil occurs, provided that there was a grave and
imminent threat of pollution damage.

The 1969 and 1971 Conventions apply only to
ships which actually carry oil in bulk as cargo, ie
generally laden tankers. Spills from tankers
during ballast voyages are therefore not covered
by these Conventions. The 1992 Conventions
apply also to spills of bunker oil from unladen
tankers in certain circumstances. Neither the
1969/1971 1992
Conventions apply to spills of bunker oil from
ships other than tankers.

Conventions nor the

Under the Civil Liability Conventions, the
shipowner has strict liability for pollution
damage caused by the escape or discharge of
persistent oil from his ship. This means that he is
liable even in the absence of fault on his part. He
is exempt from liability only if he proves that:

. the damage resulted from an act of war or
a grave natural disaster, or

o the damage was wholly caused by sabotage
by a third party, or

*  the damage was wholly caused by the
negligence  of public authorides in
maintaining lights or other navigational aids.

The shipowner is normally entitled to limit his
liability to an amount determined by the size of the
ship. The limit of the shipowner’s liability under
the 1969 Civil Liability Convention is the lower of
133 Special Drawing Rights (SDR) (£116 or
US$174) per ton of the ships tonnage or
14 million SDR (£12 million or US$18 million).
Under the 1992 Civil Liability Convention the

limits are:

a)  fora ship not exceeding 5 000 units of gross
tonnage, 3 million SDR (£2.6 million or
US$3.9 million);

b)  for a ship with a tonnage between 5 000
and 140 000 units of tonnage, 3 million
SDR (£2.6 million or US$3.9 million)
plus 420 SDR (£367 or US$549) for each
additional unit of tonnage; and

¢)  for a ship of 140 000 units of tonnage or
over, 59.7 million SDR (£52 million or
US$78 million).

There is a simplified procedure under the 1992
Civil Liability Convention for increasing these
limits.

Under the 1969 Civil Liability Convention, the
shipowner is deprived of the right to limit his
liability if the incident occurred as a result of the
owner’s personal fault (actual fault or privity).
Under the 1992 Convention, however, the
shipowner is deprived of this right only if it is
proved that the pollution damage resulted from
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the shipowner’s personal act or omission,
committed with the intent to cause such
damage, or recklessly and with knowledge that
such damage would probably result.

The shipowner is obliged to maintain insurance
to cover his liability under the applicable Civil
Liability Convention. This obligation does not
apply to ships carrying less than 2 000 tonnes of

oil as cargo.

Claims for pollution damage under the Civil
Liability Conventions can be made only against
the registered owner of the ship concerned. This
does not preclude victims from claiming
compensation outside the Conventions from
persons other than the owner. However, the
1969 Civil Liability Convention prohibits claims
against the servants or agents of the shipowner.
The 1992 Civil Liability Convention prohibits
not only claims against the servants or agents of
the owner, but also claims against the pilot, the
charterer (including a bareboat charterer),
manager or operator of the ship, or any person
carrying out salvage operations or taking
preventive measures.

The IOPC Funds pay compensation when those
suffering oil pollution damage do not obtain full

compensation under the applicable Civil
Liability Convention in the following cases:

e the shipowner is exempt from liability
under the applicable Civil Liability
Convention because the damage was
caused by a grave natural disaster, or wholly
caused by sabotage by a third party or the

of public

maintaining lights or other navigational

negligence authorities in
aids

e the shipowner is financially incapable of
meeting his obligations under the
applicable Civil Liability Convention in
full, and the insurance is insufficient to
satisfy the claims for compensation

*  the damage exceeds the limit of the
shipowner’s liability under the applicable
Civil Liability Convention.

The compensation payable by the 1971 Fund
in respect of an incident is limited to an
aggregate amount of 60 million SDR
(£53 million or US$78 million), including the
sum actually paid by the shipowner (or his
insurer) under the 1969 Civil Liability
Convention. The maximum amount payable
by the 1992 Fund in respect of an incident is
135 million SDR (£118 million or

* Not in force - see Section 2.2.
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US$176 million), including the sum actually
paid by the shipowner (or his insurer) under
the 1992 Civil Liability Convention. The 1992
Fund Convention provides a simplified
procedure for increasing the maximum
amount payable by the 1992 Fund.

Under the 1971 Fund Convention the 1971
Fund indemnifies, under certain conditions, the
shipowner for part of his liability pursuant to the
1969 Civil Liability Convention. There are no
corresponding provisions in the 1992 Fund
Convention.

With respect to the structure of the IOPC Funds
and their financing, reference is made to Sections

7 and 8.

2.2 Revision of the limits contained
in the 1992 Civil Liability
Convention and the 1992 Fund
Convention

At its session in October 2000, the Legal

Committee of the International Maritime

Organization (IMO) considered a proposal by a

number of States to increase the limits of

liability and compensation laid down in the

1992 Civil Liability Convention and the 1992

Fund Convention by using the special

procedure laid down in the Conventions, the

‘tacit amendment procedure’. The Committee

adopted two Resolutions increasing the limits
contained in the Conventions by some 50.37%.

The amendments will enter into force on
1 November 2003, unless prior to 1 May 2002
not less than one quarter of the States which
were Contracting States to the respective
Conventions on 18 October 2000 have
communicated to IMO that they do not accept
these amendments.

The increased limits of the shipowner’s liability
would be as follows:

a)  foraship not exceeding 5 000 units of gross
tonnage, 4 510 000 SDR (£3.9 million or
US$5.9 million);

b)  for a ship with a tonnage between 5 000
and 140 000 units of tonnage, 4 510 000
SDR (£3.9 million or US$5.9 million)
plus 631 SDR (£552 or US$825) for each

additional unit of tonnage; and

¢)  for a ship of 140 000 units of tonnage or
over, 89 770 000 SDR (£79 million or
US$117 million).

The amendment to the 1992 Fund Convention
would bring the total amount available under the
1992 Conventions to 203 million SDR
(£178 million or US$265 million).



3 MEMBERSHIP OF THE 10PC

FUNDS

3.1 1992 Fund membership

The 1992 Fund Convention entered into force
on 30 May 1996 for nine States. By the end of
2000, 50 States had become Members of the
1992 Fund. Twelve further States have acceded
to the 1992 Fund Protocol, bringing the number
of Member States to 62 by the end of 2001, as
set out in the table below.

It is expected that a number of 1971 Fund
Member States will ratify the 1992 Fund
Convention in the near future, eg Djiboud,
Estonia, Ghana, Kuwait, Malaysia, Nigeria,
Papua New Guinea and Portugal. It is likely that
a number of other States will also become
Members of the 1992 Fund in the near future, eg
Brazil, Israel, South Africa and Turkey.

3.2 1971 Fund membership

At the time of the entry into force of the 1971
Fund Convention in October 1978, 14 States
were Parties to the Convention and thus
Members of the 1971 Fund. By March 1998
there were 76 Member States.

The 1992 Fund Convention provided a
mechanism for the compulsory denunciation of
the 1969 Civil Liabilicy Convention and the 1971
Fund Convention, when the total quantity of
contributing oil received in States which were
Parties to the 1992 Protocol to the Fund
Convention (or which had deposited instruments
of accession in respect of that Protocol) reached
750 million tonnes. Accordingly, all 24 States
which had deposited instruments of accession to

STATES FOR WHICH THE 1992 FUND CONVENTION IS IN FORCE
(AND THEREFORE MEMBERS OF THE 1992 FUND)

Algeria Germany Oman

Australia Greece Panama

Bahamas Grenada Philippines

Bahrain Iceland Poland

Barbados Ireland Republic of Korea

Belgium [taly Seychelles

Belize Jamaica Singapore

Canada Japan Spain

China (Hong Kong Special Latvia Sri Lanka
Administrative Region) Liberia Sweden

Croatia Marshall Islands Tonga

Cyprus Mauritius Tunisia

Denmark Mexico United Arab Emirates

Dominican Republic Monaco United Kingdom

Fiji Netherlands Uruguay

Finland New Zealand Vanuatu

France Norway Venezuela

STATES WHICH HAVE DEPOSITED INSTRUMENTS OF ACCESSION, BUT FOR WHICH THE

1992 FUND CONVENTION DOES NOT ENTER INTO FORCE UNTIL DATE INDICATED

Comoros 5 January 2001
Malta 6 January 2001
Kenya 2 February 2001
Trinidad and Tobago 6 March 2001
Russian Federation 20 March 2001
Georgia 18 April 2001

Antigua and Barbuda 14 June 2001
India 21 June 2001
Lithuania 27 June 2001
Slovenia 19 July 2001
Morocco 22 August 2001
Argentina 13 October 2001

17
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STATES PARTIES TO THE 1971 FUND CONVENTION

Albania Gambia Papua New Guinea
Benin Ghana Portugal

Brunei Darussalam Guyana Qatar

Cameroon Kuwait Saint Kitts and Nevis
Colombia Malaysia Sierra Leone

Cote d’Ivoire Maldives Syrian Arab Republic
Djibouti Mauritania Tuvalu

Estonia Mozambique United Arab Emirates
Gabon Nigeria Yugoslavia

STATES PARTIES TO THE 1971 FUND CONVENTION WHICH HAVE DEPOSITED

INSTRUMENTS OF DENUNCIATION WHICH WILL TAKE EFFECT ON DATE INDICATED

Malta 6 January 2001
Iceland 10 February 2001
Russian Federation 20 March 2001
Antigua and Barbuda 14 June 2001

the 1992 Fund Protocol when this condition was
fulfilled denounced the 1971 Fund Convention
and ceased to be Parties to the Convention on
15 May 1998, thereby reducing the number of
1971 Fund Member States to 52.

India 21 June 2001
Kenya 7 July 2001
Slovenia 19 July 2001
Morocco 25 October 2001

Twenty-five of these 52 States have since
denounced the 1971 Fund Convention,
reducing the number of 1971 Fund Member
States to 27 by the end of 2001, as set out in the
table above.



4 EXTERNAL RELATIONS

4.1 Promotion of 1992 Fund
membership and information on
Fund activities

The Assemblies have emphasised the importance

of the IOPC Funds’ strengthening their activities

in the field of public relations. With this in
mind, and in order to establish and maintain
personal contacts between the Secretariat and
officials within the national administrations
dealing with Fund matters, the Director and

other Officers have visited a number of 1992

Fund Member States during 2000 for

discussions with government officials on the

Fund Conventions and the operations of the
IOPC Funds.

The Secretariat has continued its efforts to
increase the number of 1992 Fund Member
States. To this end, the Director and other
Officers have visited several non-Member States.
Members of the Secretariat have participated in
seminars on maritime matters in Bahrain,
Curagao, Lebanon, Morocco, Republic of Korea,
Romania and the United Arab Emirates. The
Director and other Officers have also given
lectures at and participated in seminars,
conferences and workshops in a number of other
countries on liability and compensation for oil
pollution damage and on the operation of the
IOPC Funds. The Director has valued the
opportunity to lecture to students of the World
Maritime University in Malmo (Sweden), where
information on the 1992 Fund and its activities
will be spread throughout the world when the
students return to their national maritime
administrations. Lectures have also been given at
the IMO International Maritime Law Institute

(IMLI) in Malta and at the IMO International
Maritime Academy in Trieste (Italy).

The Director and other members of the joint
had discussions  with
government representatives of non-Member

Secretariat  have

States in connection with meetings within the
International Maritime Organization (IMO), in
particular during the sessions of the IMO
Council and Legal Committee, and during the
Diplomatic Conference held from 25 to
27 September 2000 which adopted a Protocol
amending the 1971 Fund Convention (see
Section 6.5).

The Secretariat has, on request, assisted some
non-Member States in the elaboration of the
national legislation necessary for the
implementation of the 1992 Conventions. The
Director has had to inform a number of States,
however, that while the Secretariat can provide
model legislation and examine draft legislation
prepared by States, if so requested, it is not
possible for the Secretariat to elaborate specific
legislation for an individual State, as the
Secretariat would not be acquainted with the
details of the legislative tradition of the State in
question.

The Assemblies of the 1971 Fund and 1992
Fund have granted observer status to a number
of non-Member States. Those States which are
Members of one Organisation have observer
status with the other Organisation. At the end of
2000 the States set out in the table below which
were not Members of either Organisation had
observer status with both.

NON-MEMBER STATES WITH OBSERVER STATUS

Argentina Egypt Saudi Arabia

Brazil Georgia Switzerland

Chile Indonesia Trinidad and Tobago
Congo Iran, Islamic Republic of Turkey

Democratic People’s Republic of Korea Lithuania United States
Ecuador Peru

19
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4.2 Relations with international
organisations and interested
circles

The IOPC Funds benefit from close co-

operation with many intergovernmental and

international non-governmental organisations,
as well as with bodies set up by private interests
involved in the maritime transport of oil.

The following intergovernmental organisations
have been granted observer status with both the

1971 Fund and the 1992 Fund:

. United Nations

o International Maritime Organization
(IMO)

. United Nations Environment Programme
(UNEP)

. Baltic Marine Environment Protection
Commission (Helsinki Commission)

e  Buropean Community

. International Institute for the Unification

of Private Law (UNIDROIT)
*  Regional Marine Pollution Emergency

Response Centre for the Mediterranean Sea
(REMPEC)

The IOPC Funds have particularly close links
with IMO and co-operation agreements have
been concluded between each Fund and IMO.
During 2000 the Secretariat represented the
IOPC Funds at meetings of the IMO Council
and Legal Committee, as well as at the
Diplomatic Conference which adopted a
Protocol amending the 1971 Fund Convention
(see Section 6.5).

The following international non-governmental
organisations have observer status with both the

1971 Fund and the 1992 Fund:

*  Advisory Committee on Protection of the
Sea (ACOPS)

e Baltic and International Maritime
Council (BIMCO)

. Comité Maritime International (CMI)

e Cristal Limited

*  Federation of European Tank Storage
Associations (FETSA)

J Friends of the Earth International (FOEI)

*  International Association of Independent
Tanker Owners (INTERTANKO)

*  International Chamber of Shipping (ICS)

*  International Group of P & I Clubs

o International Salvage Union (ISU)

o International Tanker Owners Pollution
Federation Limited (ITOPF)

o International Union for the Conservation
of Nature and Natural Resources (IUCN)

. Oil Companies International Marine

Forum (OCIMF)

In addition, the European Chemical Industry
Council (CEFIC) has observer status with the
1992 Fund.

In the majority of incidents involving the IOPC
Funds, clean-up operations are monitored and
claims are assessed in close co-operation between
the Funds and the shipowner’s liability insurer,
which in most cases is one of the ‘P & I Clubs'.
The technical assistance required by the Funds
with regard to oil pollution incidents is usually
provided by the International Tanker Owners
Pollution Federation Limited (ITOPF).

The IOPC Funds co-operate closely with the oil
industry represented by the Oil Companies
International Marine Forum (OCIMF).



5 1992 FUND AND 1971 FUND
GOVERNING BODIES

Assembly chaired by Willem Oosterveen

5.1 1992 Fund Assembly

4th extraordinary session

The 1992 Fund Assembly held an extraordinary
session from 4 to 6 April 2000 under the
chairmanship of Mr Willem Oosterveen
(Netherlands). The following major decisions
were taken at that session.

*  The Assembly decided to levy contributions
to the Erika Major Claims Fund in the
amount of £40 million, for payment by
1 September 2000 (cf Section 8.4).

*  The Assembly decided to establish a
Working Group to assess the adequacy of
the international system of the Civil
Liability and Fund Conventions, with the
first meeting to be held in July 2000
(cf Section 10).

5th session

The 1992 Fund Assembly held its 5th session,
which was also chaired by Mr Willem Oosterveen
(Netherlands), from 23 to 27 October 2000.

The following major decisions were taken at that
session:

The Assembly noted the External
Auditor’s Report and his Opinion on the
Financial Statements of the 1992 Fund
which went into great depth and detail
and welcomed, in particular, the ‘value
for money audit’. The Assembly
approved the accounts for the financial
period 1 January - 31 December 1999
(cf Section 7.2).

The following States were elected
members of the 1992 Fund Executive
Committee:

Algeria Latvia

Australia Marshall Islands
Canada Netherlands
Croatia Norway

France Singapore
Germany Vanuatu

Ireland Venezuela
Japan

21
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e The Assembly considered the report of the
second meeting of a Working Group which
had been set up to study two issues relating
to the definidon of ‘ship’ laid down in the
1992 Civil Liability Convention and the
1992 Fund Convention. The Assembly
decided to endorse the conclusions of the
Working Group regarding the application
of the 1992 Conventions to unladen
tankers (cf Section 9).

*  The Assembly decided to increase the
1992 Fund’s working capital from
£15 million to £18 million.

*  The Assembly decided to levy 2000
contributions for an amount of
£92.5 million, £49.5 million payable by
1 March 2001 whilst the remainder
would be deferred and invoiced, if and to
the extent required, during the second half
of 2001 (cf Section 8.5).

5.2 1992 Fund Executive
Committee

6th - 10th sessions

The 1992 Fund Executive Committee held five
sessions during 2000. The 6th, 7th, 8th and 9th
sessions were held under the chairmanship of
Professor Lee Sik Chai (Republic of Korea) on
15 February, from 3 to 6 April, on 5 and 6 July
and from 23 to 27 October 2000 respectively.
The 10th session was held on 27 October 2000
under the chairmanship of Mr Gaute Sivertsen
(Norway).

Lee Sik Chai

Matteo Barada

The main decisions taken by the 1992 Fund
Executive Committee at these sessions are
reflected in Section 15 in the context of the
particular incidents.

5.3 1971 Fund Administrative
Council

1st session

The Chairman of the Executive Committee,
Dr Matteo Barada (Italy) attempted to open the
63rd session of the Committee on 3 April 2000,
but the Committee failed to achieve a quorum.
It was then attempted to open an extraordinary
session of the Assembly, but the Assembly also
failed to achieve a quorum. Therefore, the items
on the agenda of the 63rd session of the
Executive Committee were considered by the
Administrative Council at its 1st session.

The main decisions taken by the 1971 Fund
Administrative Council at this session are
reflected in Section 14 in the context of the
particular incidents.

2nd session

The acting Chairman of the 1971 Fund
Assembly, Mr Pawel Czerwinski (Poland) as
representative of the delegation from which the
former Chairman was elected, attempted to
open the 23rd session on 24 October 2000.
However, the Assembly did not achieve a
quorum for the session, since only eight of the
39 Member States were present at the required



time. As a result, the items on the agenda of the
Assembly were dealt with by the 1971 Fund’s
Administrative Council, under the chairmanship
of Mr Valery Knyazev (Russian Federation),
pursuant to the Resolution adopted by the
Assembly at its April 1998 session. The following
major taken by the
Administrative Council at its 2nd session, acting

on behalf of the Assembly:

decisions  were

J The Administrative Council considered
that the problems facing the 1971 Fund
had been reduced considerably following
the Diplomatic Conference which
adopted a Protocol amending the 1971
Fund Convention. The Council decided
to take out insurance to cover the 1971
Fund’s liability for future incidents
(cf Section 6.6).

J The Administrative Council noted the
External Auditor’s Report and his Opinion
on the Financial Statements of the 1971
Fund which went into great depth and
detail and welcomed, in particular, the
‘value for money audit’. The Council
approved the accounts for the financial
period 1 January to 31 December 1999
(cf Section 7.2).

J The Council decided to levy 2000 annual
contributions for a total amount of
£25 million, the entire levy to be
deferred and invoiced, to the extent
necessary, during the second half of 2001
(cf Section 8.3).

Valery Knyazev

e The 1971 Fund may be exonerated, wholly
or partially, from its obligation to pay
indemnification to the shipowner for part
of his liability if, as a result of the actual
fault or privity of the owner, the ship did
not comply with the requirements in any of
the instruments listed in Article 5.3(a) of
the 1971 Fund Convention. The
Administrative Council decided to include
in the list contained in that Article the July
1999 amendments to the International
Convention for the Prevention of Pollution
from Ships, 1973, as modified by the
Protocol of 1978 thereto (MARPOL
73/78), with effect from 1 May 2001.

e The Administrative Council took a
number of decisions relating to incidents
involving the 1971 Fund. The main
decisions are reflected in Section 14 in the
context of the particular incidents.

5.4 Decisions by the governing
bodies affecting both the 1971
Fund and the 1992 Fund

At their October 2000 sessions the 1971 Fund

Administrative Council (acting on behalf of the

Assembly) and 1992 Fund Assembly took the

following major decisions affecting both

Organisations.

e The non-submission of oil reports by a
number of States continued to be a matter
of serious concern to the Funds” governing
bodies, since without oil reports the
Secretariat cannot issue invoices for
contributions by the contributors in the
non-reporting State. The governing bodies
of the two Organisations instructed the
Director to inform the competent persons
of the States concerned that the respective
Assembly would review individually each
State which had not submitted its report
and that it would then be for the Assembly
to decide on the course of action to be
taken for each State (cf Section 8.1).

*  The budget appropriations for 2001
were adopted, with an administrative
expenditure for the joint Secretariat
totalling £2 776 970.
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6 WINDING UP OF THE 1971 FUND

6.1 The issues

As more States join the 1992 Fund and cease to
be Members of the 1971 Fund, the ‘old’ regime
based on the 1969 Civil Liability Convention
and the 1971 Fund Convention is losing its
importance, and the 1971 Fund will soon cease
to be financially viable. With the departure from
the 1971 Fund of a number of States, the total
quantity of oil on which contributions are levied
has been reduced from its maximum of
1 200 million tonnes to 110 million tonnes by
the end of 2000. The total quantity of
contributing oil will have decreased to as little as
8 million tonnes by the end of 2001. The effect
of this reduction in the contribution base is the
considerably increased financial burden which
might fall on the contributors in those States
which remain Members of the 1971 Fund.

The 1971 Fund Convention (Article 43.1) in its
present wording provides that the Convention
will remain in force untl the date when the
number of Contracting States falls below three.
It is very unlikely that this will happen in the
foreseeable future. Consideration has therefore
been given to the possibility of accelerating the
winding up of the 1971 Fund.

There has been considerable concern that before
the 1971 Fund Convention can be wound up,
the 1971 Fund will face a situation in which an
incident occurs and that Fund has an obligation
to pay compensation to victims, but where there
are no contributors in any of the remaining
Member States.

6.2 Steps taken by the Secretariat

The Director has taken a number of steps to
draw the attention of the Governments of the
remaining 1971 Fund Member States to the
significant  problems  which  continuing
membership of the 1971 Fund would cause and
of the great urgency of acceding to the 1992
Protocols and of denouncing the 1969 Civil
Liability Convention and the 1971 Fund
Convention. These steps include contacts with
the respective Embassies and High Commissions
in London, participation in a meeting of States
Parties to the United Nations Convention of the
Law of the Sea, visits by Fund staff to the capitals

of States concerned, presentations by Fund staff
at seminars, conferences and workshops with
participation of representatives of interested
States, and assistance to States to prepare the
necessary instruments of denunciation of the
1969 and 1971 Conventions and the legislation
required to implement the 1992 Protocols.

On the occasion of the IMO Assembly in
November 1999, the Director held meetings
with representatives of 31 of the remaining 1971
Fund Member States for the purpose of
emphasising the urgency of their respective
States” denouncing the 1971 Fund Convention.
During the Diplomatic Conference referred to
below, the Director discussed this issue with
representatives of 12 States.

6.3 Consideration by the Executive
Committee at its October 1999
session

A number of ways of accelerating the winding up

of the 1971 Fund were considered at the

October 1999 session of the 1971 Fund

Executive Committee, acting on behalf of the

Assembly. During the Executive Committee’s

discussions it was generally accepted that no

option for the ecarly termination of the 1971

Fund Convention was entirely satisfactory.

The main discussion related to the possibility of
adopting a Protocol amending Article 43.1 of
the 1971 Fund Convention to the effect that the
Convention would be terminated well before the
number of Member States fell below three.
Normally such an amendment would be binding
only on the States which had expressed their
acceptance. In the light of the difficulties which
would result if explicit acceptance of the
amendments were required, the Director had
suggested that it would be appropriate to
consider whether the envisaged amendment to
Article 43.1 could be brought into force by
means of a simplified procedure under which the
consent of a State to be bound would be given
not by express indication but by tacit or implied
consent, ie by States failing to object within a
certain period of time (tacit acceptance
procedure). Some delegations considered that
since the 1971 Fund Convention did not



provide for a tacit acceptance procedure, it was
not possible to follow such an approach.

The Executive Committee decided that IMO
should be requested to convene urgently a
Diplomatic Conference for the purpose of
adopting a Protocol amending Article 43.1 of the
1971 Fund Convention. The Committee
elaborated a draft Protocol containing two
options, one based on a tacit acceptance
procedure and the other requiring explicit
acceptance by States. The Diplomatic Conference
was held from 25 to 27 September 2000. The
results of the Conference are outlined below.

During the Executive Committee’s discussion it
was noted that the termination of the 1971 Fund
Convention would not result in the liquidation
of the 1971 Fund. Steps will therefore have to be
taken to ensure that the 1971 Fund is liquidated
in a proper manner.

6.4 Consideration by the governing
bodies in April 2000

At its April 2000 session, the 1971 Fund

Administrative Council, acting on behalf of the

Assembly, instructed the Director to study all

aspects of the winding up and liquidation of the

1971 Fund, including:

a)  the role of the Secretariat and the Director,
in particular the implications for the 1971
Fund if the 1992 Fund Director and 1992
Fund Secretariat should cease to fulfil also
the roles of Director and Secretariat of the
1971 Fund;

b)  the budgetary implications which would
arise, taking into consideration the
interests of contributors in present and
former 1971 Fund Member States;

¢)  the need to appoint a person to oversee the
winding up and liquidation processes; and

d)  the consequences for the winding up and
liquidation process of the outcome of the
Diplomatic Conference to be held in
September 2000 to amend Article 43.1 of
the 1971 Fund Convention.

At the 1992 Fund Assembly’s April 2000 session,
the Director was instructed to study the
possibilities open to the 1992 Fund in respect of
the future role of the 1992 Fund, its Secretariat
and its Director in the operation and activities of
the 1971 Fund, setting out the requirements as
well as the legal, practical and organisational
consequences of the various options.

6.5 Diplomatic Conference to
consider amending Article 43.1
of the 1971 Fund Convention

A Diplomatic Conference held from 25 to

27 September 2000 under the auspices of IMO

adopted a Protocol to amend Article 43.1. Under

the amended text, the 1971 Fund will cease to be
in force on the date on which the number of

1971 Fund Member States falls below 25 or 12

months following the date on which the

Assembly (or any other body acting on its

behalf) notes that the total quantity of

contributing oil received in the remaining

Member States falls below 100 million tonnes,

whichever is the earlier. As for the entry into

force of the DProtocol, the Diplomatic

Conference adopted the option of a tacit

acceptance procedure. The Protocol will enter

into force on 27 June 2001, unless one third of
the remaining Member States have informed the

Secretary-General of IMO by 27 March 2001 of

their objection to the Protocol. As at

31 December 2000, no objections had been

received by the Secretary-General.

As at 31 December 2000, the 1971 Fund has
35 Member States. Eight States have deposited
instruments of denunciation, so that the number
of Member States will have fallen to 27 by the end
of October 2001. It is expected that at least
another three States will denounce the 1971 Fund
Convention during the first months of 2001 and
that consequently the number of Member States
will have decreased to 24 in early 2002, which
would result in the Convention ceasing to be in
force. In any event the total quantity of
contributing oil will have fallen below 100 million
tonnes by 21 June 2001 (when the denunciation
by India takes effect), and the Convention would
therefore cease to be in force during the summer of
2002 at the latest. This prediction is based on the
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assumption that objections will not be lodged by at
least one third of the remaining Member States.

As a result of the adoption of the Protocol, the
problems facing the 1971 Fund have been
reduced considerably, unless a sufficient number
of objections are lodged. The issue is now how to
ensure the operation of the 1971 Fund and its
viability in respect of incidents occurring before
the date when the Convention ceases to be in
force, ie the beginning of 2002 or the summer of
2002 at the latest.

6.6 Insurance of the 1971 Fund’s
liabilities for new incidents

At its October 2000 session, the Administrative

Council considered a proposal by the Director

that the 1971 Fund should take out insurance to

cover its liability for future incidents.

The Administrative Council authorised the
Director to purchase insurance covering any
liabilities of the 1971 Fund for compensation and
indemnification up to 60 million SDR
(£53 million) per incident minus the amount
actually paid by the shipowner or his insurer under
the 1969 Civil Liability Convention, as well as
legal and other experts' fees, in respect of all
incidents occurring during the period up to
31 December 2001. The 1971 Fund itself has to
cover a deductible of 250 000 SDR (£220 000) for
each incident. The 1971 Fund has the option to
extend the insurance cover up to 31 October 2002.

The insurance came into effect on 25 October
2000. The total cost of the cover is £768 800.

The solution adopted offers considerable
benefits. It protects the potential victims in the
present Member States which have already
denounced the 1971 Fund Convention in
respect of incidents occurring during the period
up to the date when the denunciation of the

1971 Fund Convention takes effect for the State
in question. It gives the other remaining 1971
Fund Member States the benefit of financial
protection during the period up to the date
when the Convention ceases to be in force. It
also ensures that the contributors in the
remaining Member States will not be exposed to
a heavy financial burden as a result of new
incidents.

The Administrative Council decided that it
would not be appropriate to appoint a liquidator
in the normal sense to deal with the liquidation
of the 1971 Fund but that the liquidation should
be dealt with by the organs of the 1971 Fund.
The Administrative Council noted the
concerns expressed by delegations of former
1971 Fund Member States at the 1992 Fund
Assembly’s session in April 2000, when the
future role of the 1992 Fund in the operation
and activities of the 1971 Fund was discussed.
A number of those delegations stated that in the
light of the adoption of the 2000 Protocol to
the 1971 Fund Convention and the 1971
Fund’s purchase of insurance cover their
concerns had been allayed.

Since it was likely that the 1971 Fund
Convention would cease to be in force by the
beginning of 2002 or during the summer of
2002 at the latest, the 1992 Fund Assembly
decided at its October 2000 session to maintain
the existing arrangement under which the 1992
Fund shared a Secretariat with the 1971 Fund
and the 1992 Fund Director was also Director
of the 1971 Fund, in order to ensure the
efficient handling of pending incidents
involving the 1971 Fund and the orderly
winding up of that Organisation. The
Administrative Council of the 1971 Fund
agreed that the present arrangement should be
maintained.



7 ADMINISTRATION OF THE

IOPC FUNDS

7.1 Secretariat

The 1971 Fund and 1992 Fund have a joint
Secretariat headed by one Director. During 2000
the Secretariat has continued to face a very heavy
workload. The strong commitment of the staff to
their work, as well as their knowledge and
expertise, are great assets to the IOPC Funds,
and these factors are crucial to the efficient
functioning of the Secretariat.

As a result of the Assemblies” decisions in 1998
to increase the size of the IOPC Funds
Secretariat, additional office space was required.
The Secretariat had since 1983 been located in
the IMO building at Albert Embankment in
London. Regrettably no additional office space
was available there, and the Secretariat had
therefore to relocate outside that building.

In June 2000 the Secretariat was relocated from
the IMO building to Portland House, Stag Place
in Victoria. The new premises are situated in the
heart of London and give the Secretariat the
additional office space necessary, including space
for future expansion, if required. The new offices
provide the Secretariat with a very functional
and pleasant working environment.

The sessions of the Assemblies, the Executive
Committees, the 1971 Fund Administrative
Council and Working Groups will continue to be
held in the IMO building. In order to facilitate
the work of the Secretariat during these sessions,
to maintain contacts with delegates to IMO
meetings and to preserve the very important close
relationship with IMO, the Funds retain some
office space in the IMO building.

At their October 2000 sessions the governing
bodies of the 1992 and 1971 Funds expressed
their gratitude to the United Kingdom
Government for its assistance in finding the new
premises, for making available consultants and
for the generous financial support.

The IOPC Funds continue to use external
consultants to provide legal or technical advice.

In a number of cases the Funds and the P & 1
insurer involved have joindy established local
claims offices to facilitate an efficient handling of
the great numbers of claims submitted.

The Assemblies have emphasised the
importance of the 1992 Fund’s strengthening
the Secretariat’s activities in the field of public
relations. Work is therefore underway to
develop the Funds website and to use the
internet to speed up the distribution of
documents.

7.2 Financial statements for 1999
The financial statements of the 1971 Fund and
the 1992 Fund for the period 1 January to
31 December 1999  were approved by the
respective governing bodies at their sessions in
October 2000.

As in previous years both the 1971 Fund’s and
the 1992 Fund’s accounts were audited by the
Comptroller and Auditor General of the
United Kingdom. The Auditor’s reports on the
two Organisations are reproduced in full in
Annexes III and IX respectively and his
opinions on each financial statement are
reproduced in Annexes IV and X.

Statements summarising the information
contained in the audited statements for this
period are given in Annexes V - VIII for the
1971 Fund and in Annexes XI - XIV for the
1992 Fund.

There are separate income and expenditure
accounts for the General Fund and for each
Major Claims Fund. Separate Major Claims
Funds are established for incidents for which
the total amount payable by the 1971 Fund
exceeds 1 million Special Drawing Rights
(SDR) (£875 000) or, by the 1992 Fund,
4 million SDR (£3.5 million).

1971 Fund

An amount of £1.65 million was receivable by
the General Fund in 1999 as annual
contributions. Annual contributions of
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£7.5 million were receivable in respect of the
Nakhodka Major Claims Fund.

Claims expenditure for the period amounted to
£54.1 million. The majority of this expenditure
related to five cases, namely the Haven,
Keumdong N5, Sea Empress, Nakhodka and
Osung N3 incidents.

The balance sheet of the 1971 Fund as at
31 December 1999 is reproduced in Annex VII.
The balances of the various Major Claims Funds
are also given. The contingent liabilities were
estimated at £242 million in respect of claims
arising from 19 incidents.

1992 Fund

Contributions of £7.2 million accounted for the
major part of the General Fund’s income during
1999. Contributions receivable in 1999 with
respect to the Nakhodka Major Claims Fund
were £30.2 million.

The claims expenditure during 1999 was
£5.1 million.

The balance sheet of the 1992 Fund as at
31 December 1999 is reproduced in Annex XIII.
The balances of the various Major Claims Funds
are also given. The contingent liabilities were
estimated at £195.8 million in respect of claims
arising from six incidents.

7.3 Financial statements for 2000
The financial statements of the 1971 Fund and
1992 Fund for the period 1 January to
31 December 2000 will be submitted to the
External Auditor in the spring of 2001, and will
be presented to the respective Assemblies for
approval at their sessions in October 2001.
These accounts will be reproduced in the IOPC
Funds’ 2001 Annual Report.

7.4 Investment of funds

Investment policy

In accordance with the Financial Regulations of
the 1971 and 1992 Funds, the Director is
responsible for the investment of any funds

which are not required for the short-term
operation of each Fund. In accordance with
these Regulations, in making any investments
all necessary steps are taken to ensure the
maintenance of sufficient liquid funds for the
operation of the respective Fund, to avoid
undue currency risks and generally to obtain a
reasonable return on the investments of each
Organisation. The investments are made mainly
in Pounds Sterling. The assets are placed on
term deposit. Investments may be made with
banks and building societies which sacisfy
certain criteria as to their financial standing.

Investment Advisory Bodies

The Assemblies of the 1971 Fund and the 1992
Fund have, for each Organisation, established an
Investment Advisory Body, consisting of experts
with specialist knowledge in investment matters,
to advise the Director in general terms on such
matters. The members of the two bodies are the
same.

1971 Fund

Investments were made by the 1971 Fund
during 2000 with a number of banks and
building societies in the United Kingdom. As
at 31 December 2000 the 1971 Fund’s
portfolio of investments totalled £101 million.
The portfolio was made up of the assets of the
1971 Fund and a credit balance on the
contributors’ account.

Interest due in 2000 on the investments
amounted to £7 million on an average capital of
£107 million.

1992 Fund

Investments were made by the 1992 Fund
during 2000 with a number of banks and
building societies in the United Kingdom. As at
31 December 2000 the 1992 Fund’s portfolio of
investments totalled £73.8 million. The

portfolio was made up of the assets of the 1992
Fund and the Staff Provident Fund.

Interest due in 2000 on the investments

amounted to £3.3 million on an average capital
of £54 million.



8 CONTRIBUTIONS

8.1 The contribution system

Basis for levy of contributions

The IOPC Funds are financed by contributions
paid by any person who has received in the
relevant calendar year in excess of 150 000 tonnes
of crude oil or heavy fuel oil (contributing oil) in
ports or terminal installations in a State which is
a Member of the relevant Fund, after carriage by
sea. The levy of contributions is based on reports
receipts in respect of individual
contributors which are submitted to the

on oil

Secretariat by the Governments of Member
States. Contributions are paid by the individual
contributors directly to the IOPC Funds.
Governments are not responsible for these
payments, unless they have voluntarily accepted
such responsibility.

Non-submission of oil reports

The non-submission of oil reports by a number of
States was considered by the delegatons at the
October 2000 sessions of the governing bodies of
both the 1971 Fund and the 1992 Fund to be a
matter of serious concern to other Member States
and in particular to the contributors in those States,
since without oil reports the Secretariat cannot issue
invoices for contributions. At that time ten Member
States of the 1992 Fund and 27 Member States of
the 1971 Fund (ie over half) had not submitted
their reports on contributing oil received in 1999.
For 14 of the 1971 Fund Member States reports
were outstanding for between three and 12 years.

The governing bodies renewed their instructions
that, if a State did not submit its oil reports, the
Director should make contacts with that State
and emphasise the concerns expressed by the
governing bodies in this regard. The Director
was also instructed to inform the competent
persons of the States concerned that the
Assembly would review individually each State
which had not submitted its report and that it
would then be for the Assembly to decide on the
course of action to be taken for each State.

Initial and annual contributions

The 1971 Fund has initial and annual
contributions. The 1992 Fund has only annual
contributions.

Initial contributions are payable when a State
becomes a Member of the 1971 Fund.
Contributors pay a fixed amount per tonne of
contributing oil received during the year
preceding that in which the 1971 Fund
Convention entered into force for the State in
question. This amount was fixed by the
Assembly at 0.04718 (gold) francs per tonne
(0.003145 SDR), which at 31 December 2000
corresponded to £0.0027527.

Annual contributions are levied by each
Organisation to meet the anticipated payments
of compensation and the estimated
administrative expenses during the forthcoming
year and, in the case of the 1971 Fund, payments
of indemnification of the shipowner under
Article 5.1 of the 1971 Fund Convention.

Deferred invoicing system

In June 1996 the Assemblies introduced a system
of deferred invoicing for the two Organisations.
Under this system the Assembly fixes the total
amount to be levied in contributions for a given
calendar year, but may decide that only a specific
lower amount should be invoiced for payment
by 1 March in the following year, the remaining
amount, or a part thereof, to be invoiced later in
the year if it should prove to be necessary.

8.2 1971 Fund: 1999 annual
contributions

In October 1999 the Executive Committee,
acting on behalf of the Assembly, decided not to
levy any annual contributions to the General
Fund. However, the Committee decided to levy
1999 annual contributions to three Major
Claims Funds for a total amount of £8.3 million.
It was decided that the entire levies to the
Nakhodka (£1 million) and Osung N3
(£5.3 million) Major Claims Funds were to be
paid by 1 March 2000 and that the entire levy in
respect of the Sea Empress incident (£2 million)
should be deferred. In addition, the Committee
decided that an amount of £2.5 million should
be reimbursed to the contributors to the Haven
Major Claims Fund on 1 March 2000. The
Director was authorised to decide whether to
invoice all or part of the amount of the deferred
levy for payment during the second half of 2000.
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CONTRIBUTIONS

When assessing the situation in June 2000 the
Director decided not to make a deferred levy in
respect of the Sea Empress Major Claims Fund,
since it would be possible to make the necessary
payments from the liquid assets of the 1971
Fund. Contributors were notified of this
decision in June 2000.

8.3 1971 Fund: 2000 annual
contributions

In October 2000 the Administrative Council,
acting on behalf of the Assembly, decided not to
levy annual contributions in respect of the
General Fund. However, the Council decided to
levy annual contributions to the Nissos Amorgos
Major Claims Fund for a total amount of
£25 million. It was decided that the entire levy
should be deferred. The Director was authorised
to decide whether to invoice all or part of the

amount of the deferred levy for payment during
the second half of 2001.

8.4 1992 Fund: 1999 annual
contributions

In October 1999 the Assembly decided not to levy

any annual contributions to the General Fund.

However, the Assembly decided to levy 1999

contributions to the Nakhodka Major Claims
Fund for an amount of £13 million, the entire levy
to be deferred. In addition, the Assembly decided
that an amount of £3.7 million should be
reimbursed to the contributors to the Osung N'3
Interim Major Claims Fund on 1 March 2000. In
accordance with the authority given to him by the
Assembly, the Director decided in June 2000 to
invoice £13 million as a deferred levy to the
Nakhodka Major Claims Fund for payment by
1 September 2000.

In April 2000 the Assembly decided to levy
contributions of £40 million to the Erika Major
Claims Fund as 1999 contributions, for payment
by 1 September 2000.

8.5 1992 Fund: 2000 annual
contributions

The Assembly decided to levy 2000
contributions to the General Fund for a total of
£7.5 million, due for payment by 1 March 2001.
In addition, the Assembly decided to levy
contributions of £35 million to the Nzkhodka
Major Claims Fund and £50 million to the
Erika Major Claims Fund, £17 million and
£25 million respectively due for payment by
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1 March 2001 with the remainder of the levies
deferred. The Director was authorised to decide
whether to invoice all or part of the deferred levies
for payment during the second half of 2001.

The 2000 contributions to the Erika Major
Claims Fund were based on the quantities of
contributing oil received in 1998 in States which
were Members of the 1992 Fund at the time of
the Erika incident (12 December 1999). The
shares of the 2000 contributions to that Fund in
respect of Member States are illustrated by the
chart opposite.

8.6 1971 and 1992 Funds: Annual
contributions over the years
Details of the 1971 and 1992 Funds 1999 and
2000 annual contributions are set out in the

table overleaf.

The payments made by the 1971 and 1992
Funds in respect of claims for compensation for
oil pollution damage vary considerably from year
to year. As a result, the level of annual
contributions to the Funds has fluctuated from
one year to another, as illustrated in the graph
above.

With respect to contributions levied by the
1971 Fund over the years, £1 134 000 was
outstanding as at 31 December 2000. As for
contributions levied by the 1992 Fund since
1996, £454 000 was outstanding as at
31 December 2000.

In October 2000 the governing bodies of the
1971 and 1992 Funds expressed their
satisfaction with the situation regarding the
payment of contributions.
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1971 AND 1992 FUNDS’ 1999 AND 2000 ANNUAL CONTRIBUTIONS
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1999 October 1999 1Ist levy Nakhodka 1000000 1996  0.0008178
Japan
Osung N3 5300000 1996 0.0043189
Republic
of Korea/Japan
Credit Haven -2500 000 1990  -0.0026328
Ttaly
2nd levy  No levy made
2000 October 2000 Istlevy ~ No levy made
2nd levy  Nissos Amorgos 25000 000 1996  0.0203583
Venezuela Maximum'
1999 October 1999 1Istlevy  Credit Osung -3700 000 1996  -0.0056367
N3 Interim
Republic
of Korea/Japan
2nd levy Nakhodka 13000 000 1996  0.0134974
Japan
April 2000 Erika 40 000 000 1998 0.0357300
France
2000 October 2000  1stlevy ~ General Fund 7500000 1999  0.0066372
Nakhodka 17000 000 1996  0.0255255
Japan
Erika 25000 000 1998 0.0224014
France
2nd levy Nakhodka 18 000 000 1996 0.0270270
Japan Maximum'
Erika 25000 000 1998 0.0224014
France Maximum'

! 1o be invoiced to the extent required for payment in the second half of 2001



9 THE 1992 FUND WORKING GROUP
ON THE INTERPRETATION OF
THE DEFINITION OF ‘SHIP’ IN
THE 1992 CONVENTIONS

In October 1998 the Assembly established a
Working Group to study inter alia the
circumstances in which an unladen tanker would
fall within the definition of ‘ship’ laid down in
the 1992 Civil Liability Convention and the
1992 Fund Convention.

At a meeting held in April 1999 under the
chairmanship of Mr John Wren (United
Kingdom) the Working Group drew the
following conclusions:

i)  theword ‘oil’ in the proviso in Article I.1 of
the 1992 Civil Liability Convention means
persistent hydrocarbon mineral oil, as
defined in Article 1.5 of the Convention;

ii)  the expression ‘other cargoes’ in the proviso
should be interpreted to mean non-
persistent oils as well as bulk solid cargoes;

iif) as a consequence the proviso in Article 1.1
should apply to all tankers and not only to
ore/bulk/oil ships (OBOs);

iv) the expression ‘any voyage should be
interpreted literally and not be restricted to
the first ballast voyage after the carriage of
a cargo of persistent oil;

v)  a tanker which had carried a cargo of
persistent oil would fall outside the
definition if it was proven that it had no
residues of such carriage on board; and

vi) the burden of proof that there were no
residues of a previous carriage of a
persistent oil cargo should normally fall on
the shipowner.

The Working Group’s report was considered by
the Assembly at its October 1999 session.

In a document submitted to the Assembly the
delegations of Australia, Canada, the
Netherlands and the United Kingdom expressed
the view that:

i)  a dedicated oil tanker (ie a tanker capable
of carrying persistent oil and non-
persistent oil) is always a ‘ship’ for the
purposes of the 1992 Civil Liability
Convention; and

ii) the proviso in the definition of ‘ship’
applies only to vessels and craft capable of
carrying oil, including non-persistent oil,
and other cargoes.

During the discussions in the Assembly several
delegations stated that they supported the
interpretation proposed by the Working Group.
Some delegations expressed the opinion that they
did not agree with the conclusions of the
Working Group but supported the views set out
in the document presented by the four
delegations. One delegation stated that the
overriding issue was the definition of ‘oil’ in the
Convention, which was restricted to ‘persistent
oil’, and that it would not be legally possible to
widen the interpretation of the definition of ‘ship’
beyond that proposed by the Working Group.

The Assembly decided that the Working Group
should consider the matter further.

The Working Group met again in April 2000
and reconsidered the issues involved on the basis
of further documents presented by various
delegations.

In summing up the discussions at the Working
Group’s second meeting, the Chairman
recalled the conclusions reached at the first
meeting of the Working Group, at which a
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majority had supported the view that an
unladen tanker would fall within the definition
of ‘ship’ in the circumstances set out above. He
noted that the Working Group had at its
second meeting taken up the continuing
concerns that a number of delegations had
about the definition. He stated that the
discussions at the Group’s second meeting had
benefited from additional explanations and
justification for the adoption of the more
restrictive interpretation in most circumstances
and that this approach had now been generally
accepted. He noted, however, that concerns
had persisted regarding the applicability of the
definition to dedicated crude oil tankers and
that the majority of the delegations which had
intervened in the discussion were of the view
that the Convention should always apply to
such tankers. However, the Chairman noted
that in view of the fact that it would be rare

Assembly in session

that such tankers would have no persistent oil
residues on board, the assumption should
always be that such residues were present and
that it would be open to the shipowner to
prove otherwise.

The Working Group decided to maintain the
conclusions drawn at its first meeting, as set out
above, regarding the circumstances in which an
unladen tanker would fall within the definition
of ‘ship’ in the 1992 Conventions.

At its October 2000 session the 1992 Fund
Assembly endorsed the Working Group’s
conclusions. The Assembly noted that the
Working Group had expressed the view that any
remaining ambiguity in the definition of ‘ship’
could be considered by the Working Group set
up to study the adequacy of the international
compensation system (cf Section 10).




10 THE 1992 FUND WORKING
GROUP ON THE ADEQUACY
OF THE INTERNATIONAL
COMPENSATION REGIME

In April 2000 the 1992 Fund Assembly
established an intersessional Working Group
to assess the adequacy of the international
compensation system created by the 1992
Civil Liability Convention and the 1992
Fund Convention with the
mandate:

following

a)  to hold a general preliminary exchange of
views, without drawing any conclusions,
concerning the need to improve the
compensation regime provided by the
1992 Civil Liability Convention and the
1992 Fund Convention;

b) to draw up a list of issues which could
merit further consideration in order to
ensure that the compensation system meets
the needs of society.

The Working Group met on 6 July 2000 under
the chairmanship of Mr Alfred Popp QC
(Canada).

The Working Group agreed that the following
subjects should be included in the list of issues
which could merit further consideration:

*  Ranking of claims/priority treatment
(including prescription periods)

e Uniform application of the Conventions

e Sanctions for failure to submit oil reports

*  Dissolution and liquidation of the Fund

*  Maximum compensation levels

*  Weighting of contributions according to
the quality of ships used for the transport
of oil

*  Environmental damage

The following subjects had been proposed for
consideration by various delegations but were
not discussed by the Working Group due to lack
of time:

e Can co-operation with shipowners be
improved?

*  Are preventive measures inhibited by the
Conventions?

e Should the shipowner’s limitation amount

be increased for ships carrying cargoes
which could cause particularly serious
pollution damage?

J Channelling of liability (Article 1.4 of
the 1992 Civil Liability Convention)

o Possibility of mediation before legal
actions are taken

. Restricting the conditions for the
shipowner’s right to limit his liability

*  Clarification of the definition of ‘ship’, eg
in respect of the application of the
Conventions to offshore craft

*  Geographical scope of application of the
Conventions in areas where no exclusive
economic zone has been established

ol More precise provisions on the submission
and handling of claims

*  Steps to reduce delays in the payment of
compensation

o Admissibility of claims for fixed costs

*  Admissibility of claims relating to the cost
of salvage operations

The Working Group’s report was considered by
the 1992 Fund Assembly at its October 2000

session.

In introducing the report to the Assembly the
Working Group’s Chairman reminded the
Assembly that the international compensation
regime established under the Civil Liability and
Fund Conventions had operated successfully for
over 20 years, was one of the most successful
compensation schemes in existence, that over
the years the vast majority of most
compensation claims covered by this regime had
been settled amicably as a result of negotiations

and that he was not aware of any similar
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worldwide system. He stated that the Assembly
should not be distracted by the few major cases
which had gone to court. He pointed out that as
a living scheme, the regime needed to be kept
up to date in the light of experience so as to be
able to adapt to the changing needs of society
and to ensure the regime’s survival by remaining
attractive to States. The Working Group’s
Chairman also expressed the view that it would
be appropriate to make a distinction at an early
stage between issues in respect of which
improvements could be achieved within the
existing framework of the texts of the 1992
Conventions and issues where improvements
could only be made by formal amendments to
the Conventions. He made the point that if the
work were to be continued, it would be
necessary to draw up at some appropriate time a
shortlist of items which were essential for
improving the system.

During the discussion in the Assembly many
delegations emphasised that the international
regime established by the Civil Liability and
Fund Conventions had in general operated very
successfully and that therefore any revision
should be carried out in such a way as to preserve
and strengthen this regime. It was also stressed
that this regime was a world wide system for
compensation to victims of oil pollution damage
and that it was important that the global
character of the regime was preserved. It was
stated that lessons should be learned from the
experience of several major incidents involving
the IOPC Funds in recent years.

Several delegations urged caution in any revision
exercise and stressed that it was important that
amendments should not be made for the sake of
change but should be limited to issues where
changes were really justified.

It was emphasised that it would be necessary to
examine carefully which issues should be

retained for inclusion in a possible revision of
the 1992 Conventions, in order to make it
possible to carry out such a revision within a
reasonable period of time. A number of
delegations indicated that it was important to
focus on the most important issues, particularly
those which could provide clear benefits for
claimants, and pointed to the increase of the
1992 Convention limits as an indication of
what could be achieved by setting realistic
goals. Other delegations, whilst mindful of the
need to complete the work within a reasonable
period of time, considered that the remit of the
Working Group should not be unnecessarily
restricted at this early stage and that it was
important to make it possible to consider new
issues. It was suggested that it should be left for
the Working Group to consider the scope of its
examination.

The 1992 Fund Assembly instructed the
Working Group to continue its work under the
following revised mandate:

a)  to hold an exchange of views concerning
the need for and possibilities of improving
the compensation regime established by
the 1992 Civil Liability Convention and
the 1992 Fund Convention;

b) to continue the consideration of issues
identified by the Working Group as
important for the purpose of improving
the compensation regime and to make
appropriate recommendations in respect of
these issues; and

c)  to report to the Assembly’s October 2001
session on the progress of its work and
make recommendations as to the
continuation of the work.

The Working Group will meet during the weeks
of 12 March and 25 June 2001.
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11 SETTLEMENT OF CLAIMS

11.1 Incidents involving the 1971 Fund

1971 Fund claims settlements 1978 - 2000
Since its establishment in October 1978, the
1971 Fund has, up to 31 December 2000, been
involved in the settlement of claims arising out

of 96 incidents. The total compensation paid by

the 1971 Fund amounts to over £263 million
(US$438 million).

The 1971 Fund has made payments of
compensation and indemnification of over
£2 million as a result of the incidents detailed
below, in respect of which all third party claims
have been settled.

Antonio Gramsci Sweden 1979 £9.2 million
Tanio France 1980 £18.7 million
Ondina Federal Republic of Germany =~ 1982 £3.0 million
Thuntank 5 Sweden 1986 £2.4 million
Rio Orinoco Canada 1990 £6.2 million
Haven Italy 1991 £30.3 million
Taiko Maru Japan 1993 £7.2 million
Toyotaka Maru Japan 1994 £5.1 million
Senyo Maru Japan 1995 £2.3 million
Osung N'3 Republic of Korea/Japan 1997 £7.9 million

In addition, the 1971 Fund has made payments
of compensation of over £2 million in
connection with each of the incidents detailed
below, for which third party claims are
outstanding. In a number of the cases listed, such
as the Aegean Sea, Braer, Sea Prince and Sea
Empress incidents, considerable payments of
compensation have also been made by the
shipowner or his insurer.

As can be seen from the graph overleaf the
annual payment of claims by the 1971 Fund has

been considerably higher in the last eight years
than in the period up to 1992.

Annex XVII to this Report contains a summary
of all incidents for which the 1971 Fund has
paid compensation or indemnification, or where
it is possible that such payments will be made by
the Fund. It also includes some incidents in
which the 1971 Fund was involved but
ultimately was not called upon to make any
payments.

Aegean Sea Spain

Braer United Kingdom
Keumdong N'5 Republic of Korea
Sea Prince Republic of Korea
Yuil N'1 Republic of Korea
Sea Empress United Kingdom
Nakhodka Japan

1992 £5.2 million
1993 £42.7 million
1993 £11.1 million
1995 £10.6 million
1995 £14.5 million
1996 £24.5 million
1997 £43.3 million

2 The 1992 Fund has paid a further £29.7 million
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1971 Fund and 1992 Fund: payment of claims

There has been a considerable increase in the
amounts of compensation claimed from the
1971 Fund over the years. In several recent cases
the total amount of the claims submitted greatly
exceeded the maximum amount available under
the 1971 Fund Convention. In some cases
claims have been presented which in the 1971
Fund’s view do not fall within the definition of
pollution damage laid down in the
Conventions. There have also been many claims
which, although admissible in principle, are for
amounts which the Fund considered greatly
exaggerated. As a result, the 1971 Fund and
claimants have become involved in lengthy legal
proceedings. In these circumstances, it is
becoming increasingly difficult for the 1971
Fund to achieve its aim of providing prompt
payment of admissible claims.

Incidents in 2000 involving the 1971
Fund

The 1971 Fund has been notified of two
incidents occurring in 2000 which may give rise
to claims against it, the A/ Jaziah I and Natuna
Sea incidents.

In March 2000 the A/ Jaziah I sank off the coast
of Abu Dhabi (United Arab Emirates), resulting
in the loss of 100 — 200 tonnes of oil and

subsequent pollution of coastal areas. Some
430 tonnes of oil remaining on board was
removed prior to the vessel being towed and
taken to port. The United Arab Emirates is Party
to both the 1971 Fund Convention and the 1992
Fund Convention, and both the 1971 Fund and
1992 Fund are involved in this incident.

The Natuna Sea grounded on 3 October 2000
in the Singapore Strait, which resulted in a spill
of some 7 000 tonnes of crude oil. The oil
affected Singapore, Malaysia and Indonesia,
necessitating clean-up in all three countries. It
has been reported that the oil spill affected the
fishing industry in these countries. Since
Malaysia at the time of the incident was Party
to the 1971 Fund Convention, Singapore was
Party to the 1992 Fund Convention and
Indonesia Party to neither Convention, both
the 1971 Fund and the 1992 Fund could be

involved.

Incidents in previous years with
outstanding claims against the 1971 Fund
As at 31 December 2000 there were outstanding
third party claims in respect of 14 incidents
involving the 1971 Fund which had occurred
before 2000. The situation in respect of some of
these incidents is summarised below.



Claims arising from the Aegean Sea incident
(Spain, 1992) have been submitted in criminal
proceedings for a total amount of some
£96 million. The 1971 Fund has paid
approximately £5.2 million in compensation,
and the shipowner’s P & I insurer has paid some
£3.2 million. In September 1999 the Spanish
Government presented a study by the Instituto
Espafol de

assessment of losses suffered by the claimants in

Oceanograffa containing an
the fishery and mariculture sectors, and a
provisional agreement was reached in October
2000 on the quantum of the established claims.
As a result of legal proceedings complex issues
have arisen relating to the distribution of liability
between the 1971 Fund and the Spanish State.
Some 60
proceedings in respect of claims totalling

claimants have brought civil
£85 million. The question has arisen as to
whether time-barred.
Discussions on the distribution of liabilities and
the time bar issue are being held between the
Spanish Government and the 1971 Fund.

these claims are

As regards the Braer incident (United Kingdom,
1993), the 1971 Fund had paid approximately
£40.6 million in compensation by October
1995, and the shipowners P & I insurer had
paid some £4.3 million. Claims amounting to
£80 million became the subject of legal
proceedings in Edinburgh. The total amount of
the claims presented exceeded the maximum
available under the 1969 Civil Liability
Convention and the 1971 Fund Convention,
viz 60 million SDR (£50.6 million). In view of
the uncertainty as regards the outstanding
claims, the Executive Committee decided in
October 1995 to suspend any further payments
of compensation. A number of the claims have
since been withdrawn or rejected by the Courts,
and out-of-court settlements have been reached
in respect of others. The claims remaining in the
legal proceedings total £7.6 million. In October
1999 the Executive Committee authorised the
Director to make partial payments to those
claimants whose claims had been approved but
not paid, if the claims pending in the court
proceedings together with the claims which had

been approved but not paid fell below
£20 million. In April 2000 the Director decided
that the 1971 Fund should pay 40% of the
claims which had been approved but not paid.
As a result, £2 million was paid during 2000.

As regards the Sea Empress incident (United
Kingdom, 1996) claims have been approved for
a total of £32.4 million.
£6.9 million have been made by the shipowner’s
insurer and of £24.5 million by the 1971 Fund.
A number of claimants pursued their claims in

Payments of

court, but many of these claims have since been
settled or withdrawn. The remaining claims are
being examined. The shipowner has commenced
limitation  proceedings. The  Executive
Committee decided in October 1999 that the
1971 Fund should take recourse action against
the Milford Haven Port Authority to recover the
amounts paid by it in compensation.

The Nakhodka incident (Japan, 1997) was the
first incident involving both the 1971 Fund and
the 1992 Fund. Claims totalling £233 million
have been received. This amount exceeds the
maximum amount available from the 1971 and
1992 Funds (135 million SDR or £115 million),
as a consequence of which the payments by the
1971 Fund and the 1992 Fund are currently
limited to 70% of the damage suffered by each
claimant. The total payments made by the 1971
Fund to claimants amount to £43.3 million and
the 1992 Fund has paid £29.7 million. The
shipowner and his insurer have made payments
totalling £3 million. The Executive Committees
have decided that the IOPC Funds should
oppose any attempt by the shipowner to limit his
liability. The Funds have taken recourse action
against the shipowner, his insurer, the
shipowner’s parent company and the Russian
Maritime Register of Shipping.

Claims totalling £26 million have been
presented to the Claims Agency in respect of the
Nissos Amorgos incident (Venezuela, 1997).
Claims have so far been approved for
£14.3 million. Claims for significant amounts
have been lodged in court. However, a number
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of the claims were withdrawn in late 2000. In
view of the uncertainty as to the total amount of
the claims, payments are for the time being
limited to 25% of the loss or damage suffered by
the individual claimants.

11.2 Incidents involving the 1992 Fund

1992 Fund claims settlements 1996 — 2000
Since its creation in May 1996 the 1992 Fund
has been involved in the settlement of claims
arising from six incidents. The total
compensation paid by the 1992 Fund amounts
to £29.9 million, out of which £29.7 million
relates to the Nakhodka incident.

Incidents in 2000 involving the 1992
Fund

During 2000 the 1992 Fund became involved in
two incidents which have given or may give rise
to claims against the 1992 Fund as well as against
the 1971 Fund, namely the A/ jaziah 1 and the
Natuna Sea incidents (see page 38).

The 1992 Fund was also informed of an incident
involving the Slops which occurred in Greece. The
Executive Committee decided, however, that the
Slops, which was a waste oil reception facility
should not be considered as a ‘ship’ for the purpose
of the 1992 Conventions and that therefore these
Conventions did not apply to the incident.

Incidents in previous years with

outstanding claims against the 1992 Fund
As at 31 December 2000 there were five incidents,
an incident in Germany (1996), the Nakhodka
(Japan, 1997), the Mary Anne (Philippines,
1999), the Dolly (Martinique, 1999) and the

Erika (France, 1999), which occurred before 2000
and which have given or might give rise to claims
against the 1992 Fund.

The Nakhodka incident has been referred to on
page 39 since it also involves the 1971 Fund. The
1992 Fund has paid compensation in respect of
this incident totalling £29.7 million in addition to
the £43.3 million paid by the 1971 Fund.

The Erika incident (France, 1999) is one of the
most serious incidents in which the IOPC Funds
have been involved. The Erika, carrying
30 000 tonnes of heavy fuel oil, broke in two in a
storm in the Bay of Biscay some 50 kilometres
south of Brittany. The two parts of the wreck sank
to a depth of some 100 metres. Approximately
16 000 tonnes of heavy fuel oil was spilled from
the ship polluting some 400 kilometres of
coastline. The oil remaining in the two parts of
the wreck was removed during the summer of
2000. Claims for compensation for significant
amounts have been presented. The total amount
of the claims is expected to exceed the maximum
amount of compensation available under the
1992 Conventions. The French Government and
the French oil company Total Fina SA have
undertaken to pursue claims for compensation only
if and to the extent all other claims have been paid
in full. In view of the uncertainty as to the total
amount of the established claims, especially those
in the tourism sector, the Executive Committee
decided in July 2000 to limit for the time being the
1992 Funds payments to 50% of the amount of
the actual loss or damage suffered by the individual
claimant. The shipowner’s P & I insurer has made
provisional payments in respect of 852 claims for a
total of FFr32 million (£3.1 million).



12 LOOKING AHEAD

The year 2001 will present a number of
important challenges for both the 1971 and the
1992 Funds.

It is expected that there will be a considerable
growth in the 1992 Fund’s membership, as more
1971 Fund Member States ratify the 1992 Fund
Convention and States which were not
previously Members of the 1971 Fund join the
1992 Fund.

The Working Group set up within the 1992
Fund to consider the need to improve the
international compensation regime will hold
important meetings during the first half of 2001,
and the Assembly will consider the Working
Group’s Report in October 2001.

Although it appears that the major problems
facing the 1971 Fund due to its rapidly

decreasing membership and the ensuing
reduction of its contribution base have been
largely overcome, the winding up of the 1971
Fund will require a significant amount of work
during several years. Since the 1971 Fund cannot
be wound up undl all claims arising out of
incidents involving this Fund have been settled,
the Secretariat will increase its efforts to resolve
all outstanding issues relating to these incidents.
The Secretariat will also endeavour to settle
claims arising out of incidents involving the
1992 Fund, in particular the Nakbodka and
Erika incidents, as promptly as possible.

The work on strengthening the IOPC Funds’
use of information technology will continue. It is
hoped that better use of this technology will
contribute to the speedier settlement of claims
and enable the Funds to give better service to
Member States and victims of oil spills.
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INCIDENTS

13 INCIDENTS DEALT WITH BY
THE 1971 AND 1992 FUNDS

DURING 2000

This part of the Report details incidents with
which the 1971 Fund and the 1992 Fund have
been involved in 2000. The Report sets out the
developments of the various cases during 2000
and the position taken by the governing bodies
in respect of claims. The Report is not intended
to reflect in full the discussions of the governing

bodies.

Claim amounts have been rounded in this
Report. The conversion of foreign currencies
into Pounds Sterling is as at 31 December 2000,
except in the case of claims paid by the 1971
Fund or the 1992 Fund where conversions have
been made at the rate of exchange on the date of
payment.

The stern of the Erika
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INCIDENTS: VISTABELLA

14 1971 FUND INCIDENTS

14.1 VISTABELLA
(Caribbean, 7 March 1991)

While being towed, the sea-going barge
Vistabella (1 090 GRT), registered in Trinidad
and Tobago and carrying approximately 2 000
tonnes of heavy fuel oil, sank to a depth of over
600 metres, 15 miles south-east of Nevis. An
unknown quantity of oil was spilled as a result
of the incident, and the quantity that remained
in the barge is not known.

The Vistabella was not entered in any P & 1
Club but was covered by a third party liability
insurance with a Trinidad insurance company.
The insurer argued that the insurance did not
cover this incident. The limitation amount
applicable to the ship was estimated at
FFr2 354 000 (£225 000). No limitation fund
was established. It was unlikely that the
shipowner would be able to meet his
obligations under the 1969 Civil Liability
Convention without effective insurance cover.
The shipowner and his insurer did not respond
to invitations to co-operate in the claim
settlement procedure.

The 1971 Fund paid compensation amounting
to FFr8.1 million (£986 500) to the French
Government in respect of clean-up operations.
Compensation was paid to private claimants in
St Barthélemy and the British Virgin Islands
and to the authorities of the British Virgin
Islands for a total of some £14 250.

The French Government brought legal action
against the owner of the Vistabella and his
insurer in the Court of first instance in Basse-
Terre (Guadeloupe), claiming compensation for
clean-up operations carried out by the French
Navy. The 1971 Fund intervened in the
proceedings and acquired by subrogation the
French Governments claim. The French
Government withdrew from the proceedings.

In a judgement rendered in 1996 the Court of
first instance held that the 1969 Civil Liability
Convention was not applicable, since the
Vistabella had been flying the flag of a State
(Trinidad and Tobago) which was not Party to

that Convention, and instead the Court applied
French domestic law. The Court accepted that,
on the basis of subrogation, the 1971 Fund had
a right of action against the shipowner and a
right of direct action against his insurer. The
Court held that it was not competent to
consider the 1971 Fund’s recourse claim for
damage caused in the British Virgin Islands.
The Court awarded the Fund the right to
recover the total amount which it had paid for
damage caused in the French territories.

The 1971 Fund took the view that the
judgement was wrong on two points. Firstly,
the 1969 Civil Liability Convention which
formed part of French law applied to damage
caused in a State Party to that Convention, and
this was independent of the State of the ship’s
registry. Secondly, the French courts were
competent under that Convention to consider
claims for damage in any State Party (including
the British Virgin Islands). The 1971 Fund
decided nevertheless not to appeal against this
judgement as regards the applicability of the
1969 Civil Liability Convention, as it would
hardly have any value as a precedent in other
cases, since the Court had awarded the 1971
Fund the total amount paid by it for damage in
the French territories and as the amount paid
by the Fund for damage outside those
territories was insignificant.

The shipowner and the insurer appealed against
the judgement.

The Court of Appeal rendered its judgement in
March 1998. In the judgement - which dealt
mainly with procedural issues - the Court of
Appeal held that the 1969 Civil Liability
Convention applied to the incident, since the
criterion for applicability was the place of the
damage and not the flag State of the ship
concerned. The Court further held that the
Convention applied to the direct action by the
1971 Fund against the insurer. It was held that
this applied also in respect of an insurer with
whom the shipowner had taken out insurance
although not having been obliged to do so,
since the ship was carrying less than 2 000
tonnes of oil in bulk as cargo.



INCIDENTS: AEGEAN SEA

The case was referred back to the Court of first
instance. In a judgement rendered in March
2000 the Court of first instance ordered the
insurer to pay to the 1971 Fund FFr8 239 858
(£790 000) plus interest.

appealed

The insurer has against the

judgement.

14.2 AEGEAN SEA
(Spain, 3 December 1992)

The incident

During heavy weather, the Greek OBO Aegean
Sea (56 801 GRT) ran aground while
approaching La Corufa harbour in north-west
Spain. The ship,
approximately 80 000 tonnes of crude oil, broke

which was carrying
in two and burnt fiercely for about 24 hours.
The forward section sank some 50 metres from
the coast. The stern section remained to a large
extent intact. The oil remaining in the aft
section was removed by salvors working from
the shore. The quantity of oil spilled was not
known, but most of the cargo was either
consumed by the fire on board the vessel or
dispersed in the sea. Several stretches of
coastline east and north-east of La Corufia were
contaminated, as well as the sheltered Ria de
Ferrol. Extensive clean-up operations were
carried out at sea and on shore.

Claims for compensation

The 1971 Fund, the shipowner and the
shipowner’s P & I insurer, the United Kingdom
Mutual Steamship Assurance Association
(Bermuda) Limited (UK Club), established a
joint claims office in La Corufa.

Claims totalling some Pts 22 750 million
(£86 million) were presented before the
Criminal Court of La Corufia in respect of losses
suffered by fishermen and shellfish harvesters
and the costs of clean-up operations.

Sixty-three claims totalling Pts 24 255 million
(£92 million) were presented in the Civil Court

of La Corufia by a number of companies and
individuals, principally in the mariculture sector,
who had not submitted any claims in the
criminal proceedings but who had indicated in
those proceedings that they would present their
claims at a later stage in civil proceedings.

The UK Club also presented claims in the Civil
Court of La Corufa in respect of clean-up and
preventive measures associated with salvage
operations for Pts 1 182 million (£4.5 million).
These claims were settled in October 2000 for
Pts 661 million (£2.5 million).

The total amount of all the claims submitted
before the criminal and civil courts is
Pts 48 187 million (£182 million).

In view of the uncertainty as to the total amount
of the claims arising out of the Aegean Sea
incident, the Executive Committee decided
initially to limit the 1971 Fund’s payments to
25% of the established damage suffered by each
claimant. This figure was increased to 40% in

October 1994.

Compensation has been paid in respect of 838
claims for a total amount of Pts 1 712 million
(£7.7 million). Out of this amount, the UK
Club has paid Pts 782 million (£3.2 million) and
the 1971 Fund Pts 930 million (£4.5 million).

Criminal proceedings

Criminal proceedings were initiated in the
Criminal Court of first instance in La Corufia
against the master of the Aegean Sea and the pilot
in charge of the ship’s entry into the port of La
Corufia. The Court considered not only the
criminal aspects of the case but also the claims
for compensation which had been presented in
the criminal proceedings against the shipowner,
the master, the UK Club, the 1971 Fund, the
owner of the cargo on board the Aegean Sea and
the pilot.

In a judgement rendered in April 1996 the
Criminal Court held that the master and the
pilot were both liable for criminal negligence.
They were each sentenced to pay a fine of
Pts 300 000 (£1 120). The master, the pilot and
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the Spanish State appealed against the
judgement, but the Court of Appeal upheld the
judgement in June 1997.

The Courts’ decisions in respect of
claims for compensation

If a claimant has not proved the quantum of the
damage suffered, the quantification may, under
Spanish law, be deferred to the procedure for the
execution of the judgement. In such a case, the
court is obliged to determine the criteria to be
applied for the assessment of the quantum of the
damage suffered. In the Aegean Sea case, the
Criminal Court of first instance and the Court of
Appeal considered the evidence presented by
many claimants to be insufficient to substantiate
the amount of the losses suffered. The Courts
found that only six claims were substantiated by
acceptable evidence, totalling Pts 815 million
(£3.1 million). All the other claims for about
Pts 16 110 million (£61 million) were referred to
the procedure for the execution of the
judgement.

Execution of the Court of Appeal’s
judgement

The 1971 Fund requested the Court to suspend
the proceedings for the execution of the Court of
Appeal’s judgement, since the evidence referred
to in the claimants’ pleadings was incomplete. In
October 1999 the judge issued an order
extending the period for the Fund’s submission
of its pleadings by three months.

In February 2000 five groups of claimants
submitted documentation supporting their
claims, including a report prepared by an expert
appointed by the Court on losses suffered by a
group of fish and shellfish sellers, the claimants’
calculations of losses according to the criteria laid
down by the Court of Appeal for the execution
of the judgement and reports from two
accountants containing calculations of two
claims. The Court issued an order lifting the
suspension of the proceedings.

The Executive Committee authorised the
Director to agree with the claimants to request
the Court to suspend the legal proceedings.
Upon a request from the majority of claimants

involved in the procedure for the execution of
the judgement, as well as the 1971 Fund, the
shipowner and the UK Club, the Court
suspended the proceedings in respect of those
claimants. Three claimants involved in the
procedure for the execution of the judgement
did not agree that the proceedings should be
suspended. Proceedings in respect of these claims
are therefore continuing before the Court in La
Coruna.

Loans to claimants

In June 1997 the Executive Committee was
informed of the Spanish Governments decision
to provide a credit facility of Pts 10 000 million
(£38 million) for aquaculture companies and of
Pts 2 500 million (£9.4 million) for shellfish
harvesters and fishermen. This credit facility was
set up through a Spanish State-owned bank.

The terms of the credit facility provide that the
claimants cede irrevocably to the bank their rights
to any compensation that might be due to them
as a result of the Aegean Sea incident and agree to
assist the Government to take all steps required to
obtain compensation from the 1971 Fund or any
other party. Under the terms of the facility the
claimants retain the right to compensation over
and above the amounts of the loans.

Maximum amount payable under the
1971 Fund Convention

Under Article V.9 of the 1969 Civil Liability
Convention, the limitation amount applicable to
the Aegean Sea as expressed in Special Drawing
Rights (SDR) shall be converted into the
national currency on the basis of the official
value of that currency vis-a-vis the SDR on the
date of the constitution of the shipowner’s
limitation fund. In December 1992 the
Criminal Court of La Corufia ordered the
shipowner to constitute a limitation fund, fixing
the limitation amount at Pts 1 121 219 450
(£4.2 million). The limitation fund was
constituted by means of a bank guarantee
provided by the UK Club on behalf of the

shipowner for the amount set by the Court.

The conversion of the maximum amount payable
under the 1971 Fund Convention, 60 million
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SDR, should in the 1971 Fund’s view be made
using the same rate as that applied for the
conversion of the shipowner’s limitation amount
(cf Article 1.4). The value of the SDR in pesetas
on the date of the constitution of the limitation
fund was 1 SDR = Ptas 158.55789. Accordingly,
the maximum amount of compensation payable
in respect of the Aegean Sea incident under the
1969 Civil Liability Convention and the 1971
Fund Convention (60 million SDR) converted
into pesetas using the rate on that date gives
Pts 9 513 473 400 (£36 million).

Main outstanding issues

There are three main outstanding issues in the
Aegean Sea case:

*  the quantification of the losses, except
those for which an amount
determined by the Courts;

the distribution of liabilities between the
Spanish State and the shipowner/UK
Club/1971 Fund; and,

the issue of time bar in respect of the
claimants who brought action in the civil

was

courts

The quantification of the losses

In September 1999 the Spanish Government
presented to the 1971 Fund a study carried out
by the Instituto Espafiol de Oceanografia (IEO)
containing an assessment of the losses suffered by
fishermen and shellfish harvesters and by

Claims

Fishermen and shellfish harvesters

Mariculture

Clean-up operations

Fish wholesalers, transporters and related business
Tourism

Financial costs

Spanish Government

Shipowner/UK Club’s claim for clean-up and preventive measures

Amounts awarded by Criminal Courts
Claims paid by UK Club and 1971 Fund

claimants in the mariculture sector. The IEO had
assessed the losses at between Pts 4 110 million
(£15.5 million) and Pts 4 731 million
(£17.9 million) as regards fishermen and
shellfish harvesters and at Pts 8 329 million
(£31.4 million) as regards the mariculture sector.
Documentation relating to the losses suffered by
companies in the mariculture sector was
submitted. The assessment made by the IEO did
not cover all claims in the fishery, mariculture
and other sectors.

During 2000 a number of meetings were held
between representatives of the Spanish
Government, the Regional Government of
Galicia (Xunta de Galicia), the IEO and the
1971 Fund to deal with the assessment of the
quantum of the losses. A representative of the
shipowner and the UK Club attended most of
the meetings. In October 2000 a provisional
agreement was reached between the Spanish
Government and the Autonomous Government
of Galicia (the Xunta de Galicia), on the one
hand, and the 1971 Fund, the shipowner and
the UK Club on the other, as to the admissible
quantum of all claims for compensation arising
out of the incident except that presented by the
shipowner/UK Club for clean-up and preventive
measures in connection with salvage. A
provisional agreement was later reached on the
shipowner’s/UK Club’s claim. The provisionally
agreed figures are set out in the table below.

Claimed amount Agreed amount
(Pts million) (Pts million)

14 222.17 3 220.77
20 048.24 5 183.61
2 679.67 560.98
2 120.80 291.62
75.20 13.81
2127.20 371.68
1 154.50 460.23
1 181.59 660.81
4 577.63 814.51
- 254.55
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During the discussions consideration was also
given to the question of how to take into account
the fact that the major part of the compensation
would only be paid some eight years after the
incident, ie by adding interest or by an increase
to take into account the depreciation of the
Spanish Peseta. This point is being considered
further between the parties.

The provisional agreement as to the quantum of
the claims is subject to agreement on the two
other outstanding issues, namely the distribution
of liabilities and the time bar.

The distribution of liabilities

As mentioned above, criminal proceedings were
initiated against the master of the Aegean Sea and
the pilot in charge of the ships entry into the
port of La Corufia. The Criminal Court of first
instance and the Court of Appeal held that the
master of the Aegean Sea and the pilot were
directly liable for the incident and that they were
jointly and severally liable, each of them on a
50% basis, to compensate victims of the
incident. It was also held that the UK Club and
the 1971 Fund were directly liable for the
damage caused by the incident and that this
liability was joint and several. In addition, the
Courts held that the owner of the Aegean Sea and
the Spanish State were subsidiarily liable.

Differences of opinion exist between the
Spanish State and the 1971 Fund as to the
interpretation of the judgements. The Spanish
Government has maintained that the UK Club
and the 1971 Fund should pay up to the
maximum amount available under the 1969
Civil Liability Convention and the 1971 Fund
Convention (60 million SDR), and that the
Spanish State would pay compensation only if
and to the extent that the total amount of the
established claims exceeded 60 million SDR.
The Fund has maintained that the final
distribution of the compensation payments
between the various parties declared civilly
liable should be: the UK Club and the 1971
Fund 50% of the total compensation for the
damage (within their respective limits laid
down in the Conventions), the State the
remaining 50%. The shipowner and the UK

Club share the 1971 Fund’s interpretation of
the judgement.

The Spanish Government and the 1971 Fund
have exchanged legal opinions on this issue. As
regards these opinions reference is made to the
1999 Annual Report, page 51.

In June 1998 the Spanish Government and the
1971 Fund concluded an agreement to the effect
that the Spanish State would not invoke the
defence of time bar if the competent bodies of
the Fund were to decide to take recourse action
against the Spanish State to recover 50% of the
amounts paid by the Fund in compensation
within one year of the date of the agreement.
Subsequent agreements have extended this time
period to June 2001.

The issue of time bar

The question of time bar is governed by
Article VIII of the 1969 Civil Liability
Convention as regards the shipowner and his
insurer and by Article 6.1 of the 1971 Fund
Convention as regards the 1971 Fund. In order
to prevent his claim from becoming time-barred,
a claimant must take legal action against the
1971 Fund within three years of the date when
the damage occurred, or must notify the 1971
Fund before the expiry of that period of a legal
action for compensation against the shipowner
or his insurer. This period expired in the Aegean
Sea case for most claimants on or shortly after

3 December 1995.

A number of claimants in the fishery and
aquaculture sectors filed criminal accusations
against four individuals. These claimants did not
submit claims for compensation in those
proceedings, but only reserved their right to claim
compensation in future proceedings (ie in civil
proceedings to be brought at a later date after the
completion of the criminal proceedings) without
any indication of the amounts involved. These
claimants neither brought legal action against the
1971 Fund within the prescribed time period, nor
notified the 1971 Fund of an action for
compensation against the shipowner or the UK
Club. In December 1995 the
Committee, recalling that it had previously

Executive
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decided that the strict provisions on time bar in
the 1969 Civil Liabilicy Convention and the 1971
Fund Convention should be applied in every case,
took the view that these claims should be
considered time-barred vis-a-vis the 1971 Fund.

The Spanish Government and the 1971 Fund
have exchanged legal opinions on the issue. The
opinions presented by the Spanish Government
conclude that the claims in question are not time-
barred, whereas the opinions obtained by the
1971 Fund concludes that the claims are time-

barred. As regards these opinions reference is
made to the 1999 Annual Report, pages 54 - 55.

Search for a global settlement of all
outstanding issues

During 2000 fruitful and
discussions were held between the 1971 Fund
and representatives of the Spanish Government.
these

constructive

During discussions both  parties
maintained their positions on the distribution of
liabilities and on the issue of time bar. It was
recognised by both sides that these matters
would be for the Spanish courts to decide unless
an out-of-court settlement was reached.
Although maintaining their respective positions,
the parties recognised that there was always some
uncertainty as to the outcome of court

proceedings on these very complicated issues.

At the Administrative Council’s session in
October 2000 the Director expressed the view
that litigation in respect of the issues of
distribution of liabilities and time bar would be
very protracted. He drew attention to the fact
that the purpose of the 1971 Fund was to pay
compensation to victims of pollution damage.
For these reasons, the Director considered that a
global settlement of all outstanding issues would
be in the interest of all parties involved.

The Administrative Council instructed the
Director to continue the discussions with the
Spanish Government for the purpose of reaching
an agreement with the Government on a
proposal for a global settlement to be submitted
for consideration to the Assembly or Council.

14.3 BRAER
(United Kingdom, 5 January 1993)

The incident

The Liberian tanker Braer (44 989 GRT)
grounded south of the Shetland Islands (United
Kingdom). The ship eventually broke up, and
both the cargo and bunkers spilled into the sea.
Due to the prevailing heavy weather, most of the
spilt oil dispersed naturally, and the impact on
the shoreline was limited. Oil spray blown ashore
by strong winds affected farmland and houses
close to the coast. The United Kingdom
Government imposed a fishing exclusion zone
covering an area along the west coast of Shetland
which was affected by the oil, prohibiting the
capture, harvest and sale of all fish and shellfish

species from within the zone.

Claims settled out of court

By October 1995 some 2 000 claims for
compensation had been settled and paid for a
total amount of approximately £44.9 million.
Due to the fact that legal actions for significant
amounts had been brought against the
shipowner, his insurer, Assuranceforeningen
Skuld (Skuld Club), and the 1971 Fund, the
Executive Committee decided at its October
1995 session to suspend further payments. Since
then, claims amounting to £5.7 million were
accepted as admissible. The suspension of
payments was lifted in May 2000, and part
payments of these claims were made in May and
June 2000.

Court proceedings

General situation

Claims against the 1971 Fund became time-
barred on or shortly after 5 January 1996. By
that date some 270 claimants had taken action in
the Court of Session in Edinburgh against the
shipowner, the Skuld Club and the 1971 Fund.
The total amount claimed in court was
approximately £80 million.

The court actions related mainly to claims for
reduction in the price of salmon, loss of income
in the fishing and fish processing sector, personal
injury and damage to asbestos cement roof
coverings. The majority of these claims had been
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rejected by the 1971 Fund on the basis of
decisions taken by the Executive Committee, or
because the claimants had not presented
sufficient supporting evidence. Some claimants,
eg the United Kingdom Government and a
number of fishermen, took legal action to
preserve their right to make it possible to
continue discussions for the purpose of arriving
at out-of-court settlements.

By 31 December 2000 the majority of the
opposed claims had either been dismissed by the
court or had been withdrawn from the legal
proceedings. The 52 opposed claims remaining
in the legal proceedings total £5.2 million.

Developments in the court proceedings during
2000 are set out below.

Salmon price damage claims

A number of salmon farmers have maintained
that the price of Shetland farmed salmon sold
from outside the exclusion zone was depressed
for a period of at least 30 months as a result of
the incident and claimed compensation for the
losses from such price depression. The
shipowner, the Skuld Club and the 1971 Fund
concluded, on the basis of advice from their
experts, that there had been a fall in the relative
price of Shetland salmon for six months
following the Braer incident, and the Fund -
with the agreement of the shipowner and the
Skuld Club - paid compensation totalling
£311 600 to a number of claimants on that basis,
but further compensation for the period
thereafter was rejected.

Claims in this category became the subject of
legal proceedings.

One salmon price damage claim was the subject of
a hearing in November 1998 as to whether it was
admissible in principle. In a judgement rendered
in December 1998 the Court of Session rejected
the case on the ground that the salmon farmer’s
claim was no more than one for relational

economic loss (Annual Report 1999, page 58).

The claimant appealed against the judgement
but that appeal was subsequently withdrawn. All

the remaining claims in this group pending in
court, totalling some £6.7 million, were
withdrawn in February 2000.

Claim by P & O Scottish Ferries Ltd

In 1995 the Executive Committee considered a
claim for £900 000 submitted by P & O Scottish
Ferries Ltd for alleged loss of income from its
ferry service between Aberdeen and Shetland as a
result of a reduction in the number of tourists
visiting the Shetland Islands and a reduction in
the volume of freight. P & O Scottish Ferries
Ltd, whose main office is in Aberdeen, is the
only operator of passenger ferries between
Shetland and the United Kingdom mainland
(Aberdeen).

The Committee took the view that the criterion of
reasonable proximity had not been fulfilled. In
particular, it was considered that there was not
sufficient proximity between the claimant’s activity
and the contamination. It was also considered that
the claimant’s business did not form an integral
part of the economic activity of Shetland. For these
reasons, the claim was rejected.

The company took legal action against the
shipowner and the Skuld Club, and notified the
1971 Fund of the action, claiming compensation
for an amount of £900 000, subsequently
reduced to £680 000.

In a judgement rendered in January 1999 the
Court of Session dismissed the action. The
Court considered inter alia that the losses were
not a direct consequence of the oil spill but were
no more than an indirect consequence of the
adverse publicity affecting the image of Shetland
as a source of fish and fish products and as a
holiday destination, and that the adverse
publicity was in its turn a consequence of the
contamination of other parties’ property.

The company appealed against the Court of
Session’s judgement but withdrew the appeal in
February 2000.

Fish processors’ claims
Compensation totalling £3.2 million has been
paid to 17 fish processors and associated
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services, mainly for losses suffered as a result of
being deprived of the supply of fish from the

exclusion zone.

Five fish processors brought legal action for
claims totalling £7.6 million. The claims related
to losses allegedly suffered as a result of a
reduction in the processing of certain types of

fish and shellfish during the period 1993 - 1995.

A hearing was scheduled in the Court of Session
during May 1999 for a legal debate on the
admissibility of these claims. At the request of
the claimants, however, the hearing was
postponed until June 2000, and these claims
were withdrawn before the hearing took place.

Shetland Sea Farms Ltd

In 1995 the Executive Committee considered a
claim by a Shetland-based company, Shetland
Sea Farms Ltd, in respect of a contract to
purchase smolt from a related company on the
mainland. The smolt had eventually been sold at
50% of its purchase price to another company in
the same group. The Committee accepted that
the claim was admissible in principle, but
considered that account should be taken of any
benefits derived by other companies in the same
group. Attempts to settle the claim out of court
failed, and the company took legal action against
the shipowner, the Skuld Club and the 1971
Fund claiming compensation for £2 million,
later reduced to £1.4 million.

In October 2000 a hearing took place in order
for the Court to consider whether certain of the
documents relied upon by the claimant were
genuine. The Court’s decision is expected early
in 2001.

Legal action by a fish sales company

A fish sales company took legal action against the
1971 Fund requesting a declaration judgement
on two points. The claimant requested a
declaration to the effect that the 1971 Fund was
not entitled to take into account payments made
prior to the establishment of liability on the part
of the shipowner and his insurer, when
calculating the upper limit of the Fund’s liability.
The claimant also requested that the liability of

the 1971 Fund should be calculated by reference
not to the Special Drawing Right but to the free
market value of gold.

A hearing took place in December 1998 at
which the Skuld Club and the 1971 Fund
requested that this action should not be
considered until it had been determined whether
this compensation claim was admissible. The
Court granted this request.

This company withdrew its claim in May 2000,
and the legal action was therefore dismissed.

Property damage claims

Claims were submitted for damage to asbestos
cement tiles and corrugated sheets, used as roof
coverings for homes and agricultural buildings,
which the claimants alleged was a result of
pollution.

A detailed investigation was carried out by
consulting engineers engaged by the 1971 Fund
and the Skuld Club, who concluded that the
analysis of the physical characteristics of the
materials revealed nothing which was
inconsistent with the age of the roofs, their
degree of exposure and the standard of
workmanship and maintenance. According to
the consulting engineers, the physical and
microstructural analyses revealed no evidence
that oil from the Braer had contributed to the
deterioration of the materials examined. The
consulting engineers stated that the chemical
analyses and the petrographic examinations
revealed no evidence that petroleum
hydrocarbons had penetrated the materials or
caused any kind of deterioration. In the light of
the results of the investigation, the 1971 Fund

rejected the claims relating to the asbestos roofs.

Eighty-four claims in this category, for a total of
£8 million, became the subject of legal
proceedings, although subsequently 35 claims
totalling £5.1 million were withdrawn. No
satisfactory technical evidence had been
presented in support of these claims which were
originally based on the assumption that the
alleged damage was caused by oil. The
claimants’ expert later hypothesised, however,
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that the active component present in the
dispersants used to treat the oil was the cause.
The 1971 Fund’s experts expressed the view that
the report of the claimants’ expert did not
provide satisfactory evidence that the dispersants
caused the alleged damage.

During a four-week hearing in June 1999
evidence was heard in the Court of Session in
respect of five property damage claims which had
been selected to provide a wide geographical
spread and variety of types of roof materials.

At the hearing the claimants described various
problems associated with their roofs, including
the curling of their slates and curling, cracking
and softening of the corrugated sheet roofs which
had not been observed prior to the incident. Their
expert indicated that this might have been caused
by the dispersant chemical, which was sprayed on
the oil slicks, being blown onto the land and then
onto the claimants’ roofs. It was accepted by the
1971 Fund that of the 110 tonnes of dispersant
sprayed, a very small quantity could have been
blown onto the land but only over a restricted
geographical area. Expert witnesses engaged by
the shipowner, the Skuld Club and the 1971
Fund stated that only minute quantities of
dispersant had reached the land and that in any
event there was no scientific basis that dispersants
used to seek to break up the oil spill could cause
damage to asbestos cement roofs.

At the Courts request the parties presented
written submissions on the issues raised in the
evidence. Further hearings were held in
December 1999 and January 2000. The Court is
expected to render its decision early in 2001.

Shetland Islands Council

Shetland Islands Council submitted a claim
totalling £1.5 million for costs incurred as a
result of the incident. In December 1995 the
Executive Committee considered certain items
of this claim which related to environmental
impact studies, to the handling of the media and
other visitors and to some legal fees.

As regards environmental impact studies, the
Committee noted that the reports on these

studies were of a fairly general nature and did
not include a level of detail which would
support any particular claim, that the reports
relied to a great extent on information that
was available from other sources, and that due
to the timing of their publication they did
little to contribute to clarification of the issues
relating to compensation. The Committee
considered that, for these reasons, the studies
did not contribute to the submission of
admissible claims for compensation and that
the claim for the costs associated with these
studies should be rejected. The Committee
considered that the items relating to the
handling of the media and other visitors were
not admissible, since the costs incurred could
not be considered as damage caused by
contamination. In the Committee’s view, the
legal fees for advice given by an American law
firm on United States legislation were not
admissible. The Committee further decided
that fees incurred by two United Kingdom law
firms were not admissible, since the advice
given related mostly to matters other than the
preparation and presentation of claims under
the Civil Liability Convention and the Fund

Convention.

After lengthy discussions the Shetland Islands
Council accepted in December 2000 to settle its
claim at £651 721, which amount corresponds
to those parts of the claim which the 1971 Fund
considered admissible. As a result the Council
withdrew its court action.

Right of limitation of the shipowner
and his insurer

In September 1997 the Court of Session decided
that the Skuld Club was entitled to limit its
liability in the amount of 5 790 052.50 SDR
(£4.9 million). The Court has not yet considered
the question of whether or not the shipowner is
entitled to limit his liability.

In December 1995 the Executive Committee
decided that the 1971 Fund should not
challenge the shipowner’s right of limitation or
take legal action against him or any other person
to recover the amounts paid by the 1971 Fund in
compensation.
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Suspension of payments and the lifting
of the suspension

In October 1995 the Executive Committee took
note of the total amount of the claims presented
so far and noted that a number of claimants
intended to bring legal actions against the
shipowner, the Skuld Club and the 1971 Fund.
The Committee decided to suspend any further
payments of compensation until the Committee
had re-examined the question of whether the
total amount of the established claims would
exceed the maximum amount available under
the 1969 Civil Liability Convention and the
1971 Fund Convention, vzz 60 million SDR.

The total amount of compensation available
under the 1969 Civil Liability Convention
and the 1971 Fund Convention is 60 million
SDR, which converted at the rate applicable on
25 September 1997 (the date on which the
shipowner’s limitation fund was established)
corresponds to £50 609 280.

In October 1999, the Executive Committee
decided to authorise the Director to make partial
payments to those claimants whose claims had
been approved but not paid, if the claims
pending in the court proceedings together with
the claims which had been approved but not
paid fell below £20 million. The Committee
further decided that the proportion of the
approved amounts to be paid should be decided
by the Director on the basis of the total amount
of all outstanding claims.

In April 2000 the United Kingdom Government
withdrew its claim for compensation for some
£3.6 million. The Skuld Club undertook not to
pursue its claim for £1.7 million relating to
salvage operations. In addition, the five fish
processors referred to above withdrew their
claims, totalling £7.6 million. As a result of these
withdrawals the total amount of the claims
pending in court and the claims which had been
approved but not paid fell below £20 million.
The condition for resumption of payments laid
down by the Executive Committee was therefore
met. The claims pending in court totalled
£7 611 436, and the claims settled but not paid
totalled £5 838 649, or together £13 450 085.

On that basis the Director decided that the Fund
should pay 40% of the claims which had been
approved but not paid. Payments at 40%
totalling £2 022 068 were made in respect of
these claims.

The Director intends to make additional
payments in respect of the claims which have
been approved but not paid in full if and to the
extent made possible by a further reduction in
the total amount of the claims pending in court.

As a result of the withdrawal of the Shetland
Islands Council’s claim, the opposed claims
pending in court total £5.2 million as at
31 December 2000.

So far, the total amount paid in compensation is
£47 944 053, out of which the 1971 Fund has
paid £42 662 347 and the Skuld Club
£5 281 706. There is, therefore, £2 665 227
available for further payments.

14.4 KEUMDONG N°5
(Republic of Korea, 27 September 1993)

The incident

The Korean barge Keumdong N5 (481 GRT)
collided with another vessel near Yosu on the
southern coast of the Republic of Korea. As a
result an estimated 1 280 tonnes of heavy fuel oil
was spilled from the Keumdong N'5. The oil
quickly spread over a wide area due to strong
tidal currents and affected mainly the north-west
coast of Nambhae island. Extensive clean-up
operations were carried out.

Claims for compensation

Claims relating to the cost of clean-up operations
were settled at an aggregate amount of
Won 5 600 million (£3.0 million) and were paid
by the shipowner’s P & I insurer, by September
1994. The total amount paid by the insurer by
far exceeds the limitation amount applicable to
the Keumdong N'5, Won 77 million (£41 000).
The 1971 Fund made advance payments to the
insurer totalling US$6 million (£4 million) in
respect of these subrogated claims.
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The incident affected fishing activities and the
aquaculture industry in the area. Claims for
compensation were submitted by the Kwang
Yang Bay Oil Pollution Accident Compensation
Federation, representing 11 fishery co-operatives
with some 6 000 members in all. The total
amount of the claims presented was
Won 93 132 million (£49 million).

During the period July 1995 - September 1996
agreements were reached on most of the claims
presented by the Kwang Yang Bay Federation.
The amounts agreed totalled Won 6 163 million
(£4.2 million), compared with a total amount
claimed of Won 48 047 million (£25 million).
These claims have been paid in full for the agreed
amounts.

Legal actions

Claims by Yosu Fishery Co-operative

The Yosu Fishery Co-operative left the Kwang
Yang Bay Federation and took legal action
against the 1971 Fund in May 1996 in the Seoul
District Court. Claims were filed in court for
damage to the common fishery grounds totalling
Won 17 162 million (£9.1 million). In addition,
claims totalling Won 1 641 million (£870 000)
were submitted by over 900 individual members
of this co-operative (fishing boat owners, set net
fishing licence holders or onshore fish culture
facility operators).

The experts engaged by the 1971 Fund and the
insurer assessed the losses allegedly suffered by all
the claimants of the Yosu Co-operative at
Won 810 million (£430 000). The experts
considered that the alleged productivity of the
common fishery grounds was exaggerated and
inconsistent with official records and field
observations, and that the interruption of
business was significantly shorter than that
alleged by the claimants. The loss of earnings
claimed by the fishing boat and set net operators
was considered too high in the light of an analysis
of information provided by the claimants
concerning their normal fishing activity, and
certain claims related to losses suffered outside
the area affected by the oil. The operators of the
fish culture facilities did not provide evidence
that the alleged losses were caused by the oil spill.

The District Court rendered a compulsory
mediation decision in early December 1998. The
Court accepted most of the 1971 Fund’s
arguments, but decided that the compensation
for unregistered and unlicensed fishing boat
claimants should be calculated in the same way
as for registered and licensed claimants. In the
Court’s view the income of unlicensed fishermen
in this case did not appear to be illegal income.
The Court awarded the unlicensed fishing boat
claimants Won 65 million (£35 000).

The position taken by the District Court in the
mediation decision was at variance with the
policy adopted by the 1971 Fund, ie that claims
for loss of income by fishermen operating
without a required licence were inadmissible.
The 1971 Fund therefore lodged an opposition
to the Court’s mediation decision.

In a judgement rendered in January 1999 the
District Court found that the claimants had
suffered damage due to the oil pollution, but
rejected their calculations of their losses due to
the lack of information on the income of
individual fishermen, the unreliability of the
evidence they had presented, the unreliability of
part of the testimony of the Chairman of the
Yosu Fishery Co-operative and the lack of a
direct causal relationship between the alleged
losses of income and the incident.

In determining the amount of the damages the
Court awarded compensation for loss of earnings
and in some cases for pain and suffering
(condolence money). The total amount awarded
by the Court was Won 1 571 million
(£831 000).

In calculating the loss of earnings in respect of
common fishing grounds, intertidal culture
farms and fishing vessels the Court applied the
same business models and used the same annual
productivity data as the 1971 Fund’s experts.

The District Court held that the common
fishing grounds and intertidal culture farms
must also have suffered damage due to mortality,
growth retardation, migration of stock and
decreased sales. However, due to insufficient
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evidence of the quantum of the damage, the
Court was unable to assess the amount of the
damage. The Court therefore awarded
compensation for pain and suffering. The Court
specified amounts of compensation for pain and
suffering  (condolence  money)  which
corresponded to about 10% of the annual
production of common fishing grounds and
about 8.4% of the annual production of
intertidal culture farms.

The District Court held that a number of caged
culture farms, one onshore aquarium and one
onshore hatchery must also have suffered
damage due to mortality of stock, retardation in
growth and decreased sales. In the absence of any
supporting evidence or any fixed standard to
determine such losses, the Court awarded
compensation for pain and suffering varying
from Won 1 million (£530) to Won 5 million
(£2 600). In addition, the District Court decided
that the 1971 Fund should pay interest on the
awarded amounts, calculated at 5% per annum
from 27 September 1993 to 26 January 1999
and at 25% per annum from the latter date to
the date of payment.

All the claimants belonging to the Yosu Fishery
Co-operative, with the exception of one village
appealed against the
judgement. Their total claimed amount was
indicated in the appeal at Won 13 868 million
(£7.3 million).

fishery association,

In October 1999 the Executive Committee
examined the reasoning in the District Court’s
judgement. The Director was instructed to
pursue appeals in respect of the questions of fact,
the decision to allow compensation for pain and
suffering, the apparently arbitrary methods used
to determine compensation and the decision to
award compensation to fishermen operating
outside the licensing requirements.

The 1971 Fund lodged appeals against the
District Court’s judgement. The Court granted
provisional enforcement of the judgement. In
connection with its appeals the 1971 Fund
requested a stay of the provisional enforcement,
and this request was granted on payment by the

Fund of a deposit with the Court of the amount
awarded to the plaintiff, Won 1 571 million
(£795 000).

The 1971 Fund has presented technical opinions
on the District Courts judgement and further
evidence in support of the Fund’s opposition to
the claims. Several hearings have been held. It is
expected that the Appellate Court will render its
judgement in early 2001.

Claims by an arkshell fishery co-operative

An arkshell fishery co-operative brought legal
action against the 1971 Fund in respect of a
claim for Won 4 175 million (£2.2 million) in
the Seoul District Court. The claim related to
damage allegedly caused during 1994 to the
arkshell cultivation farms of its members. This
claim was rejected by the 1971 Fund because
there was no evidence that the alleged damage
was caused by oil pollution.

The District Court rendered its judgement in
respect of these claims in January 1999 rejecting
the 1971 Fund’s arguments. The Court held that
oil treated with dispersants moved with the
currents and reached the arkshell culture farms
and arkshell hatcheries which were located in a
shallow and enclosed body of water and that this
had led to mortalities and retarded growth of
arkshells. Although the Court considered it
possible that other environmental factors could
have caused the death of arkshells, it held that it
could not be said that there was no causal link
between the oil spill and the damage suffered by
the claimants.

With regard to the arkshell farms the Court
rejected the claimants’ method of calculating
damages on the ground that the sales records
used by them were incomplete and unreliable.
The Court held therefore that the property losses
could not be assessed, but that where it was
recognised that there had been a property loss,
compensation for pain and suffering should be
awarded.

As for the arkshell hatcheries, the Court accepted
that the oil spill had a negative effect on seedlings
but rejected the claims as presented due to lack
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of supporting evidence. The Court held that the
clean-up costs accepted by the 1971 Fund for
these facilities should be regarded as property
losses and that compensation for pain and
suffering should be awarded instead of
compensation for unquantifiable losses due to
mortalities and growth retardation.

The District Court determined the amount of
compensation for pain and suffering in respect of
arkshell culture farms and hatcheries on the basis
of statistics provided to the Court by the 1971
Fund on the national average arkshell
production between 1988 and 1992 and the
average price of arkshell between April and
June 1994. The amounts of compensation were
calculated on the basis of the distance between
the culture farms and the incident site ranging
between 5% and 10% of the average annual
production. The total amount awarded to the
culture farms in respect of pain and suffering was
Won 453 million (£240 000). The two arkshell
hatcheries were awarded Won 10 million
(£5 300) each plus the clean-up costs admitted
by the 1971 Fund, Won 6.3 million (£3 300).

The Court made the same decision in respect of
interest and costs as for the claims by the Yosu
Fishery Co-operative.

All the owners of the arkshell culture farms
accepted the judgement, whereas the owners of
two arkshell hatcheries appealed against it. The
total amount claimed in the appeal was

Won 359 million (£190 000).

The 1971 Fund lodged appeals against the
District Court’s judgement and deposited
Won 474 million (£250 000) with the District
Court corresponding to the amount awarded by
the Court.

In July 2000 the Appellate Court rendered a
compulsory mediation decision in respect of the
arkshell fishery co-operative claims. At the final
hearing held on that day, the Court stated that it
would accept the 1971 Fund’s position that
compensation should not be granted for pain
and suffering. The Court expressed the opinion
that all claimants had suffered property damage

(also those in the area where there had been no
oil on the sea surface since the Court took the
view that chemical dispersants used and
dispersed oil had affected this area). The Court
stated that it would not accept the amounts
claimed. It indicated that it would grant
compensation for property damage in the
arkshell cultivation farms for Won 337 million
(£178 000) and that it would award
Won 75 million (£40 000) in respect of damage
to arkshell hatcheries. In the mediation decision
the Court stated that the Fund should pay
Won 412 million (£218 000) plus interest at 5%
per annum from 27 September 1993 until
31 August 2000 and at 25% per annum
thereafter until the date of full payment.

The 1971 Fund would have been able to lodge
opposition to the mediation decision and, if
necessary, to appeal to the Supreme Court
against the Appellate Court’s ensuing
judgement. However, the 1971 Fund’s Korean
lawyer advised the Fund that it was likely that
the judgement to be rendered by the Appellate
Court would not be substantially different from
the mediation decision and that it was unlikely
that an appeal to the Supreme Court would
succeed, since the question to be decided was
one of fact. Since the 1971 Fund’s position on
the matter of principle had been accepted, ie
that compensation should not be granted for
pain and suffering, the Director decided that
the Fund should accept the judgement in
respect of the arkshell fishery co-operative
claims. The co-operative did not lodge
opposition.

In August 2000 the 1971 Fund paid the amount
determined by the Appellate Court,
Won 412 million (£218 000) plus interest
(Won 143 million) from the deposit.

14.5 ILIAD
(Greece, 9 October 1993)

The Greek tanker /liad (33 837 GRT) grounded
on rocks close to Sfaktiria island after leaving the
port of Pylos (Greece). The lliad was carrying
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about 80 000 tonnes of Syrian light crude oil,
and some 300 tonnes was spilled. The Greek
national contingency plan was activated and the
spill was cleaned up relatively rapidly.

In March 1994 the shipowners P & I insurer
established a limitation fund amounting to
Drs 1 496 533 000 (£2.7 million) with the
competent court by the deposit of a bank
guarantee.

The Court decided that claims should be lodged
by 20 January 1995. By that date, 527 claims
had been presented in the limitation
proceedings, totalling Drs 3 071 million
(£5.6 million) plus Drs 378 million (£700 000)
for compensation of ‘moral damage’.

The Court appointed a liquidator to examine the
claims in the limitation proceedings. It is
expected that this examination will be completed
in the near future.

The shipowner and his insurer took legal action
against the 1971 Fund in order to prevent their
rights to reimbursement from the Fund for any
compensation payments in excess of the
shipowner’s limitation amount and to
indemnification under Article 5.1 of the 1971
Fund Convention from becoming time-barred.
The owner of a fish farm, whose claim is for
Drs 1 044 million (£1.4 million), also interrupted
the time bar period in respect of the claims by
taking legal action against the 1971 Fund. All other
claims have become time-barred vis-2-vis the Fund.

14.6 SEA PRINCE
(Republic of Korea, 23 July 1995)

The incident

The Cypriot tanker Sea Prince (144 567 GRT)
grounded off Sorido island near Yosu (Republic
of Korea). Explosions and fire damaged the
engine room and accommodation area. Some
5 000 tonnes of Arabian crude oil was spilled as a
result of the grounding. During the following
weeks small quantities of oil leaked from the half-
submerged section of the tanker. Small quantities
of oil reached the Japanese Oki islands.

A Japanese salvage company was engaged by
the shipowner to salve the ship and the
remaining cargo, under a salvage contract
(Lloyds Open Form 95). The
transhipped some 80 000 tonnes of oil
following which the salvage contract under

salvor

Lloyds Open Form 95 was terminated and a
contract signed with another salvage company
for the removal of the ship. The Sea Prince was
successfully refloated and was towed out of
Korean waters but sank close to the Philippines
without any further oil spillage.

Clean-up operations and impact on
aquaculture and fisheries

Small areas of rocky coasts, sea wall defences and
isolated pebble beaches were affected. Most of
the clean-up operations were completed by the
end of October 1995, and the remainder were
completed in July 1996. Buried oil was found at
one location, and this oil was removed in

October 1996.

In addition to traditional fisheries, intensive
aquaculture is carried out in the area, particularly
around the islands near Sorido. Floating fish
cages, mussel farms and set nets were oiled to
varying degrees.

Settlement of claims

Nearly all claims relating to clean-up operations
have been settled. These claims have been paid in
full (at approximately Won 21 100 million
(£11.2 million)) by the shipowner and his
insurer, the United Kingdom Mutual Steamship
Assurance Association (Bermuda) Limited
(UK Club), who have presented subrogated
claims to the 1971 Fund.

In August 1996 the 1971 Fund made an advance
payment of £2 million to the UK Club in respect
of its subrogated clean-up claims. At the rate of
exchange applicable at that time, this payment
represented less than 25% of the amounts for
which the Club had presented sufficient
supporting documentation.

The Japanese Maritime Safety Agency presented
a claim for its clean-up operations at sea in the

vicinity of the Oki islands for a total of ¥360 000
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(£1 800). This claim was accepted in full by the
1971 Fund.

All claims in the tourism sector have been settled
for Won 538 million (£306 000) and paid in
full.

Almost all of the claims in the fisheries sector
have also been settled and paid in full in the
amount of Won 19 500 million (£10.3 million).

In July 1999 a Village Fishery Association and
506 other individual claimants took legal action
against the 1971 Fund for Won 500 000 (£265)
for each claimant. The plaintiffs, many of whom
had concluded settlements of their claims before
the action was commenced, did not make the
basis of each claim clear. In June 2000 a total of
313 claimants withdrew their claims from the
proceedings. The remaining 194 claimants,
whose claims had previously been rejected by the
1971 Fund and by the limitation Court,
increased their claims to a total of
Won 4 000 million (£2.1 million).

The UK Club presented a claim on the basis of
subrogation for US$8.3 million (£5.6 million)
relating to the cost of measures associated with
the work carried out under the contracts related
to salvage, maintenance of the wreck and wreck
removal and pollution prevention. The 1971
Fund approved this claim for a total of
US$6.6 million (£4.4 million). However, no
payment has been made to the UK Club
pending agreement on the limitation amount
applicable to the Sea Prince.

Limitation proceedings

The limitation amount applicable to the Sea
Prince is 14 million SDR, corresponding to
Won 23 000 million (£12.3 million) at the
exchange rate applicable on 31 December 2000.
The limitation fund has not yet been constituted
and the limitation amount in Won has therefore
not yet been fixed.

The competent District Court issued an order
for the limitation
proceedings and decided that all claims should
be filed by 28 August 1996. By that date claims

commencement of

totalling Won 120 000 million (£64 million)
had been submitted. These included claims in
respect of clean-up and preventive measures
associated with salvage operations totalling
Won 44 500 million (£24 million), fishery
claims totalling Won 70 700 million
(£37 million) and claims relating to tourism
and agriculture for Won 4 600 million
(£2.4 million). The 1971 Fund submitted
claims subrogated from the UK Club in the
amount of £2 million. The UK Club filed its
subrogated claims in the limitation court in
respect of clean-up and preventive measures in

US dollars and Japanese yen.

At a hearing held in January 1997 the shipowner,
after consultation with the UK Club and the
1971 Fund, submitted a report prepared by the
International Tanker Owners Pollution
Federation Ltd (ITOPF) regarding fishery and
non-fishery claims for economic losses. This
report contained criticism of the assessment
made by the claimants’ experts. In the report
ITOPF demonstrated that the assessment of the
claims undertaken by the claimants’ experts was
largely subjective and that the claimants had
provided little or no supporting documentation.

In April 1998 the shipowner filed two claims
with the limitation court, one for the cost of
post-spill  environmental  studies  for
Won 1 140 million (£603 000) and the other for
costs totalling Won 135 million (£71 000)
associated with additional clean-up undertaken
by the shipowner in early 1998. Both the studies
and the clean-up related to the spills from the
Sea Prince and from another vessel, the Honam

Sapphire.

The post-spill environmental studies involved
the measuring of petroleum hydrocarbons in
sea water, sediments and marine products.
Although the studies were reported to be for
the purpose of obtaining information which
could be used for the restoration of the
polluted areas, the contracts between the
shipowner and the Korea Maritime Institute
and Seoul National University (the bodies
which undertook the studies) clearly stated
that the studies were not to be conducted so as
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to relate to any form of compensation arising
out of the incidents.

The 1971 Fund took the view that the post-spill
environmental studies appeared to duplicate the
work of sampling and analysing scawater,
sediments and marine products undertaken by
the experts appointed by the UK Club and 1971
Fund in 1995 to assist with the assessment of
claims for alleged damage to fisheries. The Fund
therefore rejected the claim for the cost of these
studies.

On the basis of surveys carried out by the 1971
Fund’s experts prior to and during the period of
the additional clean-up, these experts took the
view that the additional clean-up operations
were not technically justified. In the light of the
experts opinion, the 1971 Fund informed the
shipowner that the Fund considered that the cost
incurred for the additional clean-up did not
qualify for compensation.

In June 1998 the Court rendered a decision
accepting the assessments made by the 1971
Fund’s experts for the unsettled fishery and non-
fishery claims. The Court rejected the claims
filed by the shipowner for post-spill
environmental studies and additional clean-up.
The shipowner lodged opposition against the

decision.

Issues which are outstanding in the limitation
proceedings are the subrogated claims by the
shipowner and the UK Club in respect of
preventive measures associated with salvage
operations and clean-up operations carried out by
various contractors. The Court assessed the
shipowner’s claims at a total of Won 3 500 million
(£1.9 million), and the UK Club’s claims at a total
of US$27.8 million (£18.7 million) and
¥4 million (£23 400). The 1971 Fund lodged
objections to the Court’s decision on the grounds
that the claimants had not submitted sufficient
supporting documentation.

The shipowner and the UK Club have claimed
indemnification under Article 5.1 of the 1971

Fund Convention for 5 667 000 SDR
(£5 million).

Reimbursement of amounts paid by the

shipowner/UK Club

The UK Club have maintained that the total
amount it has reimbursed the shipowner exceeds
the limitation amount applicable to the Sea Prince
under the 1969 Civil Liability Convention. The
UK Club has therefore requested the 1971 Fund
to pay the shipowner directly for the amounts paid
by the shipowner that have not been reimbursed
by the Club. The amount claimed by the
shipowner in respect of these payments was
Won 3 500 million (£1.9 million). In July 2000
the 1971 Fund approved the shipowner’s claim in
the amount of Won 3 135 million (£1.7 million)
but this amount has not been accepted by the
shipowner. The 1971 Fund is assessing the
subrogated claims made by the UK Club in respect
of reimbursements to the shipowner. However,
before the 1971 Fund will be able to make
payments it will be necessary to determine the
limitation amount applicable to the Sea Prince.

Under Article V.9 of the 1969 Civil Liability
Convention (as amended by the 1976 Protocol
thereto), the limitation amount applicable to
the Sea Prince, 14 million SDR, should be
converted into the national currency of the
State concerned on the basis of the value of that
currency by reference to the SDR on the date of
the constitution of the shipowner’s limitation
fund. In view of the considerable time that
could elapse before the limitation amount is
determined by the Court, as an exception, the
1971 Fund’s Administrative Council authorised
the Director to agree with the shipowner/
insurer on an exchange rate between the SDR
and Won to be applied to establish the
limitation amount in respect of the Sea Prince
and to determine the
indemnification payable by the Fund under
Article 5.1 of the 1971 Fund Convention.
Discussions have been held between the 1971
Fund and the shipowner/UK Club on this
matter, but so far it has not been possible to

amount of

reach an agreement.
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14.7 YEO MYUNG
(Republic of Korea, 3 August 1995)

The Korean tanker Yeo Myung (138 GRT), laden
with some 440 tonnes of heavy fuel oil, collided
with a tug which was towing a sand barge near
Koeje island (Republic of Korea). Two of the
tanker’s cargo tanks were breached and about 40
tonnes of oil was spilled, which necessitated
clean-up operations at sea and on shore.

Claims relating to clean-up, fishery and tourism
for a total of Won 24 483 million (£13 million)
have been settled at a total of Won 1 554 million
(£990 000). These claims have been paid in full.

The only outstanding claim is within the
fisheries sector. The amount claimed is
Won 335 million (£180 000), whereas the claim
has been assessed by the 1971 Fund’s experts at
Won 459 000 (£240).

commenced limitation

The  shipowner
proceedings at the competent district court. The
established by the
shipowner’s insurer by payment of the limitation
amount of Won 21 million (£9 200) to the
Court.

limitation fund was

In September 1999 the Court held a hearing at
which the 1971 Fund filed its subrogated claims
against the shipowner’s limitation fund. At the
Court’s request the 1971 Fund has submitted a
copy of the Fund’s expert’s assessment report in
respect of the outstanding fishery claim.

There has been no progress in the limitation
proceedings during 2000.

14.8 YUIL N°1
(Republic of Korea, 21 September 1995)

The incident

The Korean coastal tanker Yui/ N1 (1 591 GRT),
carrying approximately 2 870 tonnes of heavy
fuel oil, ran aground on the island of
Namhyeongjedo off Pusan (Republic of Korea).
The tanker was refloated by means of a tug and

a naval vessel some six hours after the grounding.
While being towed towards the port of Pusan,
the tanker sank in 70 metres of water, ten
kilometres from the mainland. Three cargo tanks
and the engine room were reportedly breached as
a result of the grounding.

Removal of oil from the wreck
Operations to recover the oil from the Yuil N'1
were carried out from 24 June to
31 August 1998 under a contract between the
Korean Marine Pollution Response Corporation
(KMPRC) and a Dutch salvage company. Some
670 m® of oil was recovered.

Claims for compensation

KMPRC submitted claims for compensation in
relation to the Yuil N1 oil removal operation.
The claims were settled at a total of
Won 6 824 million (£3.2 million) and were paid
in full by the 1971 Fund.

All clean-up claims arising out of this incident
have been settled at a total of Won 12 393 million
(£8.5 million). The shipowner’s insurer paid some
of these claims in full, and the 1971 Fund
reimbursed 60% of these payments to the insurer.
The 1971 Fund will reimburse the insurer the
balance (40%) of these payments minus the
shipowner’s limitation amount after that amount
has been established in Won.

Fishery claims totalling Won 22 490 million
(£14.3 million) have been settled at
Won 5 522 million (£2.8 million).

Fishery claims totalling Won 14 399 million
(£7.6 million) have been filed in court. These
claims have been assessed at Won 449 million
(£240 000) by the Fund’s experts.

Limitation proceedings
The  shipowner commenced
proceedings at the Pusan District Court in

limitation

April 1996. The limitation amount applicable to
the Yuil NI is estimated at Won 250 million
(£132 000).

Fishery co-operatives presented claims totalling
Won 60 000 million (£31.8 million) to the Court.
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At a court hearing held in October 1996 an
administrator appointed by the Court presented
an opinion to the effect that there was not
sufficient evidence to enable him to make an
assessment of the fishery claims. However, he
stated that since he was required to present an
opinion on the assessment to the Court, he
proposed that the Court should accept one third
of the claimed amounts as reasonable.

In November 1997 the Court decided to adopt
the administrator’s proposal to accept one third
of the amounts claimed as fishery damage. The
1971 Fund lodged opposition to the Court’s
decision. There has been no development in
these proceedings.

14.9 SEA EMPRESS
(United Kingdom, 15 February 1996)

The incident

The Liberian-registered tanker Sea Empress
(77 356 GRT), which was laden with more than
130 000 tonnes of crude oil, ran aground in the
entrance to Milford Haven in south-west Wales
(United Kingdom) on 15 February 1996,
resulting in an initial loss of around 2 000 tonnes
of crude oil. Although quickly refloated, the
tanker grounded a number of times during
persistently bad weather. On 21 February, the
vessel was refloated and taken alongside a jetty
inside the Haven where the remaining 58 000
tonnes of cargo was discharged. It was estimated
that in all approximately 72 000 tonnes of crude
oil and 360 tonnes of heavy fuel oil were released
as a result of the incident.

Onshore clean-up operations were carried out in
the affected areas of south-west Wales. Some tar
balls reached the Republic of Ireland, and
limited clean-up was carried out on the affected
beaches.

A temporary fishing ban was imposed in respect
of certain areas affected by the oil spill.

Claims handling
The shipowner’s insurer, Assuranceféreningen

Skuld (Skuld Club), and the 1971 Fund together

established a Claims Handling Office in Milford
Haven to receive and assess claims and forward
them to the Skuld Club and the Fund for

examination and approval.

In view of the relatively few claims outstanding,
the Claims Handling Office closed to the public
in February 1998.

Claims for compensation

As at 31 December 2000, 1 034 claimants had
presented claims for compensation totalling
£50 million (including claims for interest and
fees). Payments totalling £31.4 million have
been made to 805 claimants, of which
£6.9 million has been paid by the Skuld Club
and £24.5 million by the 1971 Fund.

A claim for £11.4 million by the Marine
Pollution Control Unit (MPCU) of the United
Kingdom Department of Transport for costs
relating to clean-up operations has been assessed
at £9.7 million. It is expected that the claim will
be settled in early 2001.

Several major claims in respect of which
assessments have not been finalised relate to
clean-up operations, eg claims by the
Environment Agency, the Milford Haven
Standing Conference, Elf UK Oil Lid and
Texaco. Progress is being made in respect of most
of these claims, and it is expected that most of
them will be settled out of court.

Legal proceedings against the 1971

Fun

Legal proceedings have been commenced in
respect of the majority of those claims where
agreement had not been reached prior to the
expiry of the three-year time bar period, ie on or
shortly after 15 February 1999.

Writs were issued against the shipowner, the
Skuld Club and the 1971 Fund in respect of 194
claimants. By 31 December 2000, agreements
on the admissible amounts had been reached in
respect of 91 claims. Proceedings have been
discontinued or withdrawn in respect of 15
claims for which writs were originally issued and
which had been either rejected or assessed at nil
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by the Skuld Club and the 1971 Fund.
Negotiations are taking place in respect of a
significant number of the remaining claims.

One hundred and nineteen claimants, all of whom
are represented by one firm of loss adjusters, have
commenced legal action. Eighty-six claims (totalling
£600 000) relate only to fees for work carried out by
the loss adjusters. Fifty-four of these claims, totalling
£250 000, have been agreed at a total of £45 000.
Of the remaining 26 claimants, 25 either have not
accepted the amounts of compensation offered by
the Skuld Club and the 1971 Fund, or have failed
to provide sufficient information in support of their
claims. One claimant, a shellfish marketing
company in Cornwall, had its claim rejected by the
Executive Committee on the ground that the claim
did not fulfil the criterion of a reasonable degree of
proximity between the alleged loss and the
polludon.

Limitation proceedings

In April 1999 the Admiralty Court granted the
shipowner and the Skuld Club a decree limiting
their liability under the relevant provisions of
United Kingdom law to 8 825 686 SDR
(£7.5 million). The decree required all claims to
be filed by 18 November 1999. The majority of
claimants who have served proceedings to
prevent their claim becoming time-barred have
also filed claims in the limitation action.

In June 2000 a Case Management Conference
relating to the limitation proceedings was held at
the Admiralty Court. The Conference was
attended by representatives of most of the
claimants involved in the limitation proceedings.
The Conference was held before the Court
Registrar for the purpose of organising the
proceedings and clarifying the issues involved. A
second Conference will be held before the
Registrar in the early part of 2001 to consider the
future management of the case.

The 1971 Fund made an application to the court
for a temporary stay of the proceedings against the
Fund until all the claims against the shipowner and
the Skuld Club in the limitation proceedings have
been determined. Those claimants who served
proceedings on the Skuld Club and the 1971 Fund

were informed of the 1971 Fund’s intention to
apply to stay proceedings. The 1971 Fund was not
informed of any opposition to the proposed
application. The temporary stay was granted on
22 June 2000. In addition the Court made a ruling
that the 1971 Fund, as well as those claimants
whose claims against the 1971 Fund had been
stayed, should be bound by any findings of fact
made by the Admiralty Court in any judgement
given in respect of claims filed in the limitation
proceedings.

Criminal proceedings

Criminal proceedings were brought by the
United Kingdom Environment Agency against
two defendants, namely the Milford Haven Port
Authority (MHPA) and the Harbour Master in
Milford Haven at the time of the incident. Both
defendants faced a charge that they had caused
polluting matter, namely crude oil and bunkers,
to enter controlled waters, contrary to
Section 85(1) of the Water Resources Act 1991,
and that the discharge of crude oil and bunkers
amounted to public nuisance. In addition, it was
alleged that the MHPA had failed properly to
regulate navigation and to provide proper
pilotage services in the Haven.

At the opening of the criminal trial in January
1999 the Harbour Master pleaded not guilty, and
that plea was accepted by the Environment
Agency. The MHPA pleaded guilty to the charge
under the Water Resources Act 1991 of causing or
permitting polluting matter, namely oil and
bunkers, to enter controlled waters, the penalty for
which is imprisonment for a term not exceeding
two years, or a fine, or both. The Port Authority
pleaded not guilty to all other charges. Those pleas
were accepted by the Environment Agency. As a
result, the full trial did not take place. The Court
sentenced MHPA to pay a fine of £4 million and
to pay £825 000 towards the prosecution costs. In
passing sentence the trial judge made a number of
highly critical comments relating to the MHPA
and the way in which it had operated the port.

MHPA appealed against the sentence. The
Court of Appeal gave judgement in March 2000.
The Court of Appeal appreciated the trial judge’s

concern that very serious damage had been
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caused by the incident and that the MHPA could
not escape a substantial fine. However, the Court
of Appeal concluded that the trial judge had
failed to give sufficient credit to the MHPA for its
guilty plea, had failed to consider the impact of
the fine on the MHPA’s ability to perform its
public function and had taken far o ‘rosy’ a
view of the MHPA's financial position. In these
circumstances the Court of Appeal held that the
original fine was excessive and should be reduced
to £750 000, to be paid in three instalments on
1 June, 1 September and 1 December 2000. The
MHPA has also paid costs of £825 000 as ordered
by the Court of first instance.

Recourse action

During 1999 the Executive Committee considered
whether the 1971 Fund should take recourse
action against various third parties to recover the
amount paid by the Fund in compensation as a
result of the Sea Empress incident.

The Committee decided that, due to the
channelling provisions of the Merchant Shipping
Act 1995 implementing the 1969 Civil Liability
Convention, which preclude
compensation against salvors, and the position of

action for

the pilot and his employer under the law of
England and Wales, there would be no point in
taking recourse action against those parties. The
Committee also took the view that there was no
evidence of negligence on the part of the MPCU
or the Coastguard Agency which would justify
recourse action against them.

Legal advice given to the 1971 Fund indicated
that the basis of a recourse action against the
MHPA would be that, as a harbour authority
and a pilotage authority, the MHPA was in
breach of both common law and statutory duties
(under the Milford Haven Conservancy Act
1983 and the Pilotage Act 1987). In the view of
the 1971 Fund’s legal advisers, there were good
prospects of establishing that the MHPA was in
negligent breach of duty in relation to safe
navigation within the Haven and its approaches
and that the necessary causative link between the
breaches and the incident existed.

The Executive Committee decided that the 1971
Fund should take recourse action against the
MHPA. The Fund intends to issue the claim
document in the recourse action in the

Admiralty Court in early 2001.

Sea Empress: beach clean-up
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14.10 KRITI SEA
(Greece, 9 August 1996)

The Greek tanker Kriti Sea (62 678 GRT)
spilled 20 - 50 tonnes of Arabian light crude
while discharging at an oil terminal in the port of
Agioi Theodori (Greece) some 40 kilometres
west of Piraeus. Rocky shores and stretches of
beach were oiled, seven fish farms were affected
and the hulls of pleasure craft and fishing vessels
in the area sustained oiling.

Clean-up operations were undertaken by the
staff of the terminal and by contractors engaged
by the shipowner, the Ministry of Merchant
Marine and the local authorities.

The limitation amount applicable to the Kriti
Sea is estimated at Drs 2 241 million
(£4.1 million). The shipowner established the
limitation fund in December 1996 by means of
a bank guarantee.

The shipowner and his P & I insurer, the United
Kingdom Mutual Steam Ship Assurance
Association (Bermuda) Ltd (UK Club), and the
administrator appointed by the Court to examine
claims against the limitation fund were notified of
claims totalling Drs 4 054 million (£7.5 million).
The administrator reported on his examination of
the claims in March 1999. The total amount of
the claims accepted by the administrator was
Drs 1 130 million (£2 million).

The experts engaged by the UK Club and the
1971 Fund do not agree with a number of the
assessments carried out by the administrator.
Appeals have been lodged in court by the
shipowner, the Club and the 1971 Fund in
respect of those claims. A number of claimants
have also appealed against the decision of the
administrator, and the amounts set out in the
appeals total Drs 2 680 million (£4.9 million).
The court’s decision is expected in early 2001.

In order to prevent their rights becoming time-
barred the shipowner and his insurer served a
writ on the 1971 Fund in August 1999 in respect
of claims in excess of the shipowner’s limitation
fund as well as a claim for indemnification under
Article 5.1 of the 1971 Fund Convention in the
amount of Drs 556 million (£1 million).

14.11 N°1 YUNG JUNG
(Republic of Korea, 15 August 1996)

The incident

While the Korean sea-going barge N'I Yung Jung
(560 GRT) took shelter from an approaching
typhoon at a wharf in the port of Pusan (Republic
of Korea), the barge grounded on a submerged
rock that did not appear on the chart. As a result,
approximately 28 tonnes of medium fuel oil
spilled into the sea. Contractors engaged by the
shipowner carried out clean-up operations.

The N'I Yung Jung was not entered in any P & I
Club, but had liabilitcy insurance of
US$1 million (£670 000) per incident.

Limitation proceedings
The  shipowner commenced
proceedings in August 1997. The shipowner’s

limitation

insurer presented a letter of guarantee for the
limitation amount to the Court. In May 1998
the Pusan District Court determined the
limitation amount applicable to the NI Yung
Jung at Won 122 million (£65 000).

Claims for compensation
All claims for compensation arising out of the
incident have been settled for a total amount of
Won 743 million (£390 000).

Some of the claims were paid by the 1971 Fund
and some by the shipowners insurer. In
September 1998 the 1971 Fund paid to the
insurer an amount of £262 373 (equivalent to
Won 615 million) corresponding to the amount
which the insurer had paid in excess of the
limitation amount applicable to the NI Yung
Jung (including interest). The 1971 Fund also
paid indemnification of the shipowner under
Article 5.1 of the 1971 Fund Convention of
Won 28 million (£12 000).

The 1971 Fund’s payments of compensation and
indemnification total Won 670 million
(£286 000).

Investigation into the cause of the incident
The Korean authorities did not carry out an
investigation into the cause of the incident.
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In criminal proceedings the master of the NI
Yung Jung was sentenced to prison for six
months (suspended for one year) for having
caused oil pollution by negligence.

Question of recovery

The question arose as to whether the 1971 Fund
should present a claim to the Republic of Korea
for recovery of the amounts paid by the Fund in
compensation. The Executive Committee
considered the issue at its sessions in April and

October 1999.

The facts

As set out above, the N'1 Yung Jung , which had
a draft of 3.6 metres, grounded on an uncharted
submerged granite rock. Divers engaged by the
shipowner found that the rock protruded some
1.5 metres from the seabed and was free from
scaweed, and concluded that it was not part of
the seabed but had only recently been placed
there. It appears that the marine police and the
public prosecutor did not investigate why the
rock was lying on the seabed. In the criminal
proceedings brought against the master, the
Court did not address the issue, but held that the
lowest water depth near the berth was only
three metres at low tide and that the master
should have checked the depth to ensure that it
was safe to take the ship alongside the berth.

The use of the berth in question was restricted to
dry cargo vessels of less than 1 000 dwt and these
had been published in the
regulations for operation of the berth facilities of
the port of Pusan. No restriction had been
published in respect of the draught of dry cargo

restrictions

vessels at the berth. A dry cargo vessel with the
same draught as the N1 Yung Jung (ie 3.6 metres)
would have grounded on the rock in question. The
use of the berth was restricted to dry cargo vessels
because there were no firefighting facilities at the

berth.

1971 Fund’s position

The 1971 Fund’s Korean lawyer informed the
Fund that, according to a judgement by the
Korean Supreme Court, the Republic of Korea
had no liability vis-2-vis third parties for any
damage caused as a result of a defective chart.

However, if the rock was not a natural part of the
seabed but had been placed there, the legal
situation was in his view different, as it would be
considered that there was a defect in ‘public
facilities or structures’. He stated that if there was
a defect in public facilities or structures owned or
managed by the Republic of Korea, the Republic
had, under the Korean State Compensation Act,
strict liability for any damage resulting
therefrom.

At the time of the incident the berth was owned
by the Republic of Korea and managed by the
Pusan Regional Maritime Affairs and Fisheries
Office, which is a Korean governmental office.
In the view of the 1971 Fund’s Korean lawyer
the berth therefore fell under the definition of
‘public facilities and structures’ laid down in the
Korean State Compensation Act. He expressed
the view that the Republic of Korea was liable
vis-a-vis the shipowner’s insurer and the 1971
Fund, who had acquired by subrogation the
rights of the victims of oil pollution damage, for
any payments made by the insurer and the Fund
to those victims.

The position of the Korean Government

The Korean Government considered that the
1971 Fund did not have a valid recourse claim
against it on the ground that the cause of the
incident was not a defect in the installation or
maintenance of a public facility or structure
owned by the Government, but the gross
negligence of the shipowner who had used the
facilities illegally in an area where oil tankers
were not allowed, without giving notice to or
obtaining the permission of the Port Authority,
and without giving full consideration to the
possible effects of the weather and tide. The
Korean Government further maintained that,
since Article 4.3 of the 1971 Fund Convention
precluded reduction of compensation to a
claimant who had taken preventive measures on
the grounds of contributory negligence, the
1971 Fund could not pursue a recourse claim
against the Korean Government for any
payments that the Fund had made in respect of
preventive measures. The Korean Government
expressed the view that it could itself have
carried out the preventive measures, ie clean-up
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operations, that other persons carrying out the
operations were only permitted to do so by the
Government and that therefore the operations
should be regarded as taken by the Korean
Government. The Government also stated that
a recourse action by the 1971 Fund was
contrary to the spirit of the 1971 Fund
Convention.

Procedure for claiming compensation

Under the Korean State Compensation Act,
any claim against the Republic of Korea
should first be submitted to the competent
Regional Compensation Committee. Claims
exceeding a certain amount shall be referred to
the Central Government Compensation
Committee. Should a claimant not be satisfied
with the Committee’s decision, he is entitled
to bring legal action against the Republic of
Korea.

Consideration by the Executive Committee
During the discussions in the Executive
Committee the Director expressed the view that
the Korean Government could not have been a
claimant since the Government did not incur
the costs of the clean-up operations and
preventive measures (except as regards the
operations carried out by the Pusan Marine
Police), that if the Korean Government had
carried out the operations itself it would have
been entitled to claim compensation and that
the same would have applied if the Government
had engaged contractors to carry out the
operations and had paid these contractors.
However, this was not the case in respect of the
N1 Yung Jung incident.

The Director was instructed by the Executive
Committee to pursue the 1971 Fund’s claim
against the Republic of Korea. The 1971 Fund
submitted its claim in August 1999.

Government Compensation Committee’s
decision

In a decision rendered on 26 June 2000 the
Government ~ Compensation ~ Committee
dismissed the 1971 Fund’s claim. The
Committee gave the following reasons for its
decision:

“ The claimant alleges that the accident occurred
because the vessel grounded by coming into
contact with a rock near the wall of the berth.
The Korean Government who is responsible for
managing the public facility including the berth
must, therefore, compensate for the damages
arising from this accident.

However, the berth in question is a berth only
for general cargo vessels with water depth
(draft) less than 4.3 metres and dwt less than
1 000 tons for the safety of these vessels. It is
thus sufficient that the berth has the normal
safety features of a berth for general cargo
vessels, for example, that the berth does not
cause any problems to the berthing and
navigation of general cargo vessels that have
low drafts. There is no obligation on the part
of the Korean Government to keep the berth
safe for oil barges or other vessels with high
drafts, expecting these oil barges or other
vessels to berth there illegally.

The cause of the accident was that the master
of the vessel illegally berthed the vessel which
was laden with 1 800 tons of oil cargo at the
berth in question without obtaining the
approval for use of a port facility from the Port
Authority or making any report.

Therefore, the submission of the claim for
. . . . »
state compensation is hereby dismissed.

Further consideration by the Executive
Committee

The 1971 Fund was entitled to pursue its claim
for recovery against the Republic of Korea by
legal action. Such an action should have been
filed by 20 December 2000.

The 1971 Fund’s Korean lawyer had advised the
Director that in his view the berth was defective
and that the Korean Government which is
responsible for the public facility in question
should under Korean law be held liable.
However, he drew attention to the two
arguments raised by the Korean Government, ie
that the berth was to be used only by general
cargo vessels and the interpretation of Article 4.3
of the 1971 Fund Convention. He expressed the
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view that the Korean Courts would be inclined
to accept these arguments, in view of the fact
that the Courts had been rather reluctant to find
the Republic of Korea liable under the State
Compensation Act. In his view, therefore, a legal
action by the 1971 Fund against the Korean
Government was not likely to succeed.

In view of the advice given by the 1971 Fund’s
Korean lawyer the Administrative Council
recognised in October 2000 that there was a
considerable risk that a legal action against the
Korean Government would not succeed.
Taking into account the relatively low amount
involved, the Committee decided that the
1971 Fund should not pursue this issue
further by taking legal action against the
Republic of Korea.

14.12 NAKHODKA
(Japan, 2 January 1997)

The incident

The Russian tanker Nakhodka (13 159 GRT),
carrying 19 000 tonnes of medium fuel oil,
broke in two sections some 100 kilometres
north-east of the Oki islands (Japan), resulting in
a spill of some 6 200 tonnes of oil. The stern
section sank soon after the incident, with an
estimated 10 000 tonnes of cargo on board. The
upturned bow section, which may have
contained up to 2 800 tonnes of cargo, drifted
towards the coast and grounded on rocks some
200 metres from the shore, near the town of
Mikuni in Fukui Prefecture. Following the
grounding, a substantial quantity of oil was
released, causing heavy contamination of the
adjacent shoreline.

The operation to remove the oil from the bow
section was completed in February 1997. In total
some 2 830 m’ of oil/water mixture was removed.
The Japanese authorities simultaneously ordered
the construction of a temporary 175 metre-long
causeway which, with a large crane, would enable
the removal of the oil by road. However, this
option was only used to remove the last 380 m’
of oil/water mixture. The causeway was later
dismantled and removed.

Clean-up operations

Although much of the oil which was lost when
the ship broke up dispersed naturally at sea,
several hundred tonnes of emulsion stranded at
various locations over a distance of more than
1 000 kilometres covering ten prefectures.

A contract was signed on behalf of the shipowner
with the Japan Maritime Disaster Prevention
Centre (JMDPC) to organise the clean-up
operations by using commercial contractors. In
addition, materials were provided by the
Petroleum Association of Japan. A considerable
number of vessels belonging to the Japan Maritime
Safety Agency (now the Japan Coast Guard), the
Self Defence Force and local fishermen, vessels
owned or chartered by Prefectural Governments,
recovery systems from Singapore and vessels
belonging to the Russian government.

Clean-up operations both at sea and on the
shoreline generated an estimated 40 000 tonnes
of oily waste. This waste was transported to
disposal facilities throughout Japan.

Claims handling

The 1971 and 1992 Funds, together with the
shipowner and his P & I insurer, the United
Kingdom Mutual Steamship  Assurance
Association (Bermuda) Ltd (UK Club),
established a Claims Handling Office in Kobe. It
currently employs six surveyors and twelve
support staff.

Claims for compensation

General situation

Some 450 claims totalling ¥35 068 million
(£206 million) have been received. Further
claims became time-barred on 2 January 2000 or
shortly thereafter.

The great majority of the claims have been
settled. There remain however some claims
which have not yet been assessed, mainly claims
submitted by Government agencies including
claims relating to the construction and removal
of the causeway.

The total payments made by the IOPC Funds to
claimants amounted to ¥13 749 million
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(£72 million) as at 31 December 2000. Of this
amount ¥8 558 million (£43 million) has been
paid by the 1971 Fund and ¥5 191 million
(£29 million) by the 1992 Fund. The
shipowner/UK Club have made payments
totalling US$4.6 million and ¥66 million
(£3 million).

Details of the claims submitted and the settlement
amounts are contained in the table below.

Situation in respect of major groups of claims
Most of the claims from JMDPC and 54 sub-
contractors engaged in clean-up operations

under the JMDPC umbrella have been settled.

Claims by JMDPC relating to the construction
and removal of a causeway and the removal of oil
from the bow section of the Nakhodka using the
causeway are being examined.

Japanese Government Agencies have submitted
eleven claims totalling ¥1 519 million
(£8.9 million). In February 2000 the Funds
offered to make provisional payments of
¥448 million (£2.6 million). So far no reply has
been received on the offer.

Six claims totalling ¥4 600 million
(£27 million) out of ten submitted by
Prefectural Governments for their costs of
clean-up operations have been settled at
¥3 700 million (£22 million). The remaining

four claims totalling ¥2 550 million
(£15 million) are under examination. The
Claims Handling Office is waiting for replies
from the claimants on its queries. It is expected
that these assessments will be completed in the

next few months.

Eight claims presented by fishery co-operative
associations  totalling ¥4 200
(£25 million) regarding the loss of income
suffered by fishermen have been settled at
¥1 500 million (£9 million). The remaining
claim by one such association is expected to be
settled in early 2001.

million

A claim of ¥7 million (£41 000) out of seven
claims submitted by electricity power plants for
their costs of clean-up operations has been
settled at ¥5.4 million (£32 000). The remaining
six claims totalling ¥2 720 million (£16 million)
are under examination.

All the 347 claims submitted from the tourism
sector have been assessed and 283 claims have
been settled. Twenty-nine claims have become
time-barred since the claimants did not bring
legal action within the prescribed period.
Thirty-three claims have been rejected. The
Funds informed that fifteen
claimants whose claims had been rejected had
decided to withdraw their claims. It is expected
that further claimants will withdraw their
rejected claims.

have been

Category of claims Settled claims Claims pending in court

Claimed amount | Settled amount | Claimed amount | Provisional payments
(thousand Yen) (thousand Yen) (thousand Yen) (thousand Yen)

JMDPC 12 016 344
National Government

agencies

Local Governments 4592 938
Shipowner/UK Club 259 088
and their contractors

Fishery 4 241 401
Tourism 2 734 401
Others 15 139

10 299 544 3208 823
1519 466 0
3 666 910 2 549 628 607 423
250 170 381 052 0
1491772 771 856 100 000
1247 192 212 332 0
11 428 2733 252 1 043 000
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Applicability of the Conventions

The 1992 Protocols entered into force in respect
of Japan on 30 May 1996. The 1992 Civil
Liability Convention and the 1992 Fund
Convention are therefore in principle applicable
to this incident.

The Nakhodka was registered in the Russian
Federation which is Party to the 1969 Civil
Liability Convention and the 1971 Fund
Convention but not to the 1992 Protocols. In
February 1997 the Executive Committee took
the view that, as a result, the shipowner’s right of
limitation should be governed by the 1969 Civil
Liability Convention, to which both Japan and
the Russian Federation were Parties on the date
of the incident. The Committee confirmed that,
in the event that the total amount of the
accepted claims were to exceed the maximum
amount available under the 1969 Civil Liability
Convention and the 1971 Fund Convention
(60 million SDR), compensation would be
available as indicated in the table below.

The shipowner and the UK Club have taken the
view that it was not clear that the 1992 Civil
Liability Convention did not apply. They have
maintained that it was not for the IOPC Funds
to decide the issue but for the Japanese courts.

The Director considered it clear from the point of
view of treaty law as well as under the applicable
Japanese legislation implementing the 1969/1971
Conventions and the 1992 Conventions that the
1992 Civil Liability Convention did not apply to
the Nakhodka case. The Executive Committee
endorsed this position.

Level of payments

The total amount available under the 1971 and
1992 Fund Conventions is ¥23 164 515 000
(£136 million).

In view of the initial uncertainty as to the level of
the total amount of the claims, the Executive
Committee of the 1971 Fund and the Assembly
of the 1992 Fund originally decided that the
payments to be made by the two organisations
should be limited to 60% of the amount of the
damage actually suffered by the respective
claimants as assessed by the experts engaged by
the Funds and the shipowner/UK Club.

In the light of the developments in respect of the
total amount of the claims, the governing bodies
of the Funds decided at their April 2000 sessions
to increase the level of the IOPC Funds
payments from 60% to 70% of the amount of
the damage actually suffered by the respective

claimants.

The governing bodies noted at their October
2000 sessions that as a result of further
developments the total exposure of the Funds
could be estimated at some ¥28 468 million
(£167 million). The governing bodies decided to
authorise the Director to increase the level of
payments to 80% of the amount of the damage
actually suffered by the individual claimants
when the total amount of the settled and
pending claims fell below ¥27 800 million
(£164 million).

It is expected that as a result of further settlements
and the withdrawal of some claims in the tourism
sector the Director will be able to increase the
level of payments to 80% in early 2001.

Investigation into the cause of the
incident

The Japanese and Russian authorities decided to
co-operate in the investigation into the cause of
the incident. The Japanese investigation was
carried out by a Committee set up for this
purpose.

SDR
Shipowner under the 1969 Civil Liability Convention 1 588 000
1971 Fund 58 412 000
Shipowner under the 1992 Civil Liability Convention 0
1992 Fund, in excess of 60 million SDR 75 000 000

Total compensation available 135 000 000
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Nakhodka: fish farms protected from pollution

The Japanese investigation report was
published in July 1997. The report concluded
that, if the Nakbodka had been properly
maintained, it would have been capable of
withstanding the wind and wave conditions
prevailing at the time of the incident, and that,
due to the extensive corrosion weakening the
internal structure of the ship, the stresses on
the hull as a result of the heavy weather caused
the ship to break in two. It was acknowledged
that the weather conditions in the area at the
time of the incident were among the worst
reported, and it was also concluded that the
unusual distribution of the cargo would have
increased the stresses in the ship’s hull.

The Russian report stated that the technical
condition of the hull at the time of the incident
was considered to be satisfactory. It is also stated
that the Nakhodka must have broken due to the
bow section having hit a half-submerged object,
most probably a Russian trawler that had sunk in
the vicinity shortly before the Nakhodka
incident. The theory of the Russian investigators
is that the ship was being subject to acceptable
still water stresses, induced by cargo distribution,

to which were added high dynamic loading
stresses due to bad weather, particularly high
seas. The bow section of the ship then came into
close proximity of a large semi-submerged
object, which it is alleged induced further high
dynamic stresses. According to the Russian
report the still water bending moments and
stresses were within allowable limits when the
ship sailed, but were towards the upper limits. It
is maintained by the Russian investigators that
the forces produced by the rough weather, the
still water conditions and contact with an alleged
submerged object, when added together, caused
overloading and failure of the ship’s structure.

The IOPC Funds experts studied the Japanese
and Russian reports and expressed the opinion
that the Nakhodka was in a seriously dilapidated
condition. In their view there was evidence of
serious wastage of hull strength members and
inadequate repairs. They stated that it was clear
that the hull strength was seriously reduced.
While the actual loading of the ship was not in
accordance with the loading manual which
increased the stress in the ship, this would not in
their view have affected a well-maintained ship.
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They considered that there was no evidence of a
collision or near collision with a low buoyancy
object nor of any other contact or any explosion.
The fact that the ship failed in these
circumstances supported the experts’ view that
the ship was unseaworthy. The Nakhodka did
experience bad weather but in their view such bad
weather was not exceptional in the area in
January. The experts were also of the opinion that
the shipowner was or should have been aware of
the actual condition of the hull structure.

Executive Committee’s consideration in
October 1999 of whether to take
recourse actions

At their October 1999 sessions the Executive
Committees of the 1971 and 1992 Funds
considered the results of the Director’s
investigation into the cause of the incident. The
Committees shared the Director’s opinion that
the Nakhodka was unseaworthy at the time of
the incident and that the defects which caused
the ship to be unseaworthy were causative of the
incident. The Committees also agreed with the
Director that the shipowner was or at least
should have been aware of the defects that caused
the ship to be unseaworthy, that the incident was
therefore caused by the fault or privity of the
shipowner and that consequently, pursuant to
Article V.2 of the 1969 Civil Liability
Convention, the shipowner was not entitled to

limit his liability.

The Executive Committees decided that if the
shipowner, Prisco Traffic Limited, initiated
limitation proceedings, the 1971 and the 1992
Funds should oppose his right to limit his liability.

The Committees also decided that the Funds
should take recourse action against Prisco Traffic
and its parent company Primorsk Shipping
Corporation (‘Primorsk’). Both companies
shared the same office until 1996. Prisco Traffic
appeared as a subsidiary of Primorsk in Lloyds
Confidential Index until late in 1996 and as a
separate entry after the incident in 1997. Both
companies had the same hull insurer and the
same P & I Club, and Primorsk appeared to have
a considerable involvement with Prisco Traffic in
matters of shipping. The Committees noted that

the proximity of the two companies and the links
between them suggested that the parent
company exercised a considerable degree of
control over Prisco Traffic and the fleet and that
such control brought with it responsibility for
the seaworthiness and safe operation of the fleet.

The Executive Committees considered the
further question of whether recovery action
should be brought against the UK Club. Under
the 1969 Civil Liability Convention the
shipowner was obliged to maintain insurance
covering the limitation amount applicable to the
ship under the Convention, in the case of the
Nakhodka 1 588 000 SDR (approximately
¥229 million or £1.3 million). It is believed,
however, that the Nakhodka was covered for its
legal liabilities for pollution damage up to an
amount of US$500 million, as is normally the
case for oil tankers.

The UK Club’s Rules contain a ‘pay to be paid’
clause (ie that the Club is under an obligation to
indemnify the shipowner only for compensation
actually paid by him to third parties), and this
clause has been upheld by the United Kingdom
courts. The legal advice given to the Funds
indicated, however, that the ‘pay to be paid’
clause might not be upheld in Japan. In the light
of this advice, the Executive Committees decided
that the 1971 and 1992 Funds should take
recovery action against the UK Club.

The Nakhodka was subject to classification
under the rules of the Russian Maritime Register
of Shipping. The Committees recognised that
litigation against classification societies was
difficult, due to the special role they play in
shipping. The
concluded, however, that the Russian Register
had failed to ensure that the Nakhodka met its
requirements and that this failure was causative
of the incident, and therefore decided that the
1971 Fund should initiate recovery action

international Committees

against the Russian Register.

Significant repairs had been carried out on the
Nakhodka in 1993 at a shipyard in Singapore.
The Committees decided that the question of
whether or not the 1971 and 1992 Funds should
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take legal action against the shipyard should be
left to the discretion of the Director, in the light
of what was in the best interest of the
Organisations. In the light of the advice from the
Funds’ lawyers and experts the Director decided
not to take legal action against the shipyard.

Recourse actions taken by the IOPC Funds
In November and December 1999 the 1971 and
1992 Funds brought legal actions in the Fukui
District Court against Prisco Traffic Ltd,
Primorsk Shipping Corporation, the UK Club
and the Russian Maritime Register of Shipping,.

The shipowner and the UK Club have from the
outset been represented by the same lawyer in
Japan who signed all settlement agreements with
claimants on behalf of both the shipowner and the
UK Club. He is also representing both the
shipowner and the UK Club in their actions
against the 1971 and 1992 Funds. The legal
actions wete served on the UK Club at its Tokyo
office. The lawyer referred to above informed the
Fukui District Court that he was not authorised
to receive service of writs on behalf of the
shipowner. It is understood that service of the
shipowner in Nakhodka in the Russian Federation
might take some 18 months. Similar problems
relating to the service of writs will arise in respect
of Primorsk in Nakhodka and the Russian
Maritime Register of Shipping in St Petersburg.

The Fukui District Court has fixed the first
hearing to be held on 19 September 2001.

Legal actions by the claimants
Prefectures, fishermen belonging to nine
Prefectural Fisheries Co-operative Associations,
one fish farm, 318 claimants in the tourism
sector, six oil dispersant manufacturers, seven
electricity power plants and three other
claimants took actions in the Fukui District
Court against the shipowner, the UK Club and
the IOPC Funds for claims totalling
¥11 267 million (£66 million).

The Japanese Ministry of Justice acting on behalf
of four Governmental Ministries and Agencies
and JMDPC took actions in the Tokyo District
Court against the shipowner and the UK Club

for ¥9 042 million (£53 million). The IOPC
Funds have been notified of these actions.

Legal actions by the shipowner/UK Club
The shipowne